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The allegations in the original and amended bills appear 
in the record, pp. 1, 30. To these the defendants an¬ 
swered, and upon replication being filed, a large mass of 
testimony was taken by both parties. The cause then came 
on for hearing upon the pleadings and proof, and before 
the pleadings had been fully read the court directed counsel 
to discuss the cause as if the hearing was on demurrer to 
the original and amended bills, which was accordingly done. 
There was no waiver by the defendants of a hearing on 
their pleadings and proof, but the argument proceeded un¬ 
der the directions of the court as if on demurrer. Counsel 




could not control the procedure adopted by the court below; 
they were subject to its direction as to the character of the 
argument and mode of hearing. 

ARGUMENT. 

I. 

DISMISSING THE BILL. 

It is respectfully submitted that the court below did not 
err in dismissing the bill. 

Want of Proper Parties. 

It will be observed that the bill is brought in the name 
of Hiram B. Weeks who, in the third paragraph thereof, 
alleges that he is seized in fee and has the legal title to 
premises 1 () 18 “N" Street, Northwest, which are occupied 
by him during a part of each year, and also by his son-in- 
law who, with his family, makes it his home for the greater 
portion of the year and who is in fact the equitable owner 
of two-thirds thereof; the legal title and the remaining 
equitable interest being in the complainant. Upon such a 
showing Earnest W. Roberts is a necessary party com¬ 
plainant. 

In the case of the Consolidated Water Co. v. San Diego. 
93 Fed., 849, 851, the U. S. Circuit Court of Appeals 
affirmed the judgment of the Circuit Court in dismissing 
a bill for want of proper parties, following Gregory v. 
Stetson, 133 L^. S., 579, 586, in which Mr. Justice Lamar 
of the Supreme Court of the United States said: 

“The rule as to who shall be made parties to a suit 
in equity is thus stated in Story on Equity Pleading, 
Section 72: ‘It is a general rule in equity * * * 

that all persons materially interested, either legally or 
beneficially, in the subject-matter of the suit, are to be 
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made parties to it, either as plaintiffs or as defendants, 
* * * so that there may be a complete decree which 

shall bind them all. By this means the court is en¬ 
abled to make a complete decree between the parties, to 
prevent future litigation by taking away the necessity 
of a multiplicity of suits, and to make it perfectly cer¬ 
tain that no injustice is done either to the parties before 
it, or to others who are interested in the subject-matter, 
by a decree which might otherwise be grounded upon a 
partial view only, of the real merits.’ ” 

The court with reference to the San Diego case further 


“The general rule as to parties as expressed in many 
of the authorities, is to the effect that all persons should 
be made parties to a suit in equity who are directly in¬ 
terested in obtaining or resisting the relief prayed for 
in the bill or granted in the decree.” 

In the case at bar it is evident that should the court, 
instead of dismissing the bill, have decreed a limited or 
partial injunction which would have protected the com¬ 
plainant Weeks, such an injunction would not have es¬ 
topped Roberts and his wife, whom it is expressly asserted 
in the bill will be damaged by the prospective operations, 
from seeking relief in another suit founded upon the same 
alleged facts. 

If it be said that should Roberts be made a party it 
would be equally necessary that all of his neighbors simi¬ 
larly situated should likewise be made parties, the answer 
is that in any view of the case relief in equity could only 
be sought against damage to the complainant different in 
both kind and degree from that suffered by others, and if 
the complainant’s bill should properly aver such damage it 
would necessarily exclude all others. 

See also Penn v. Hearon, 94 Va., 773. 
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Is the Regulation (160-B) in This Case Valid, and 

if so Why? 

It is respectfully submitted that the building regulation 
in question in this case (160-B) is void because it is in 
violation of the Fourteenth Amendment of the Constitu¬ 
tion of the United States and therefore no action of any 
kind could he founded upon its violation; in support of 
which we desire to submit the following authorities: 

Omaha Gas. Co. v. Withnell, 78 Neb., 33, 8 L. R. 
A. (N. S.), 978, and cases in note therein. 

Laundry Ordinance Case, 7 Sawyer, 526. 

Vick Wo v. Hopkins . 118 U. S., 356, 30 L. Ed., 

220 . 

Ex parte Sing Lee, 96 Cal., 354. 

St. Louis v. Russell, 116 Mo., 248. 

St. Louis v. Howard, 119 Mo., 41. 

Til ford v. Belknap, 126 Ky., 244. 

Dobbins v. Los Angeles, 195 U. S., 223. 

2 Dillon Munic. Corp., Sec. 695c, p. 1061 and 
note 1. 

It must be said, however, that in the case of U. S. v. 
Richards, 35 App. D. C., 540, 38 W. L. R., 730, this 
court has held the regulation in question to be valid; hut 
from the record in the case it does not appear to have had 
its attention called to the decision of the U. S. Supreme 
Court in the Yick Wo v. Hopkins case, supra. 

But if the regulation is valid it has been enacted for the 
protection of the public and in the public interest and 
does not give to private individuals any private rights which 
they did not enjoy without the regulation. 

Jenks v. Williams, 115 Mass., 217, and cases cited 
in 28 Cyc., 830, Note 78. 


And again assuming the regulation in question to be valid, 
as ruled in the Richards case, it must be so only on the the¬ 
ory that the Commissioners have not delegated any authority 
or power to the landowners in the prescribed area to pre¬ 
vent the erection and maintenance of the garage but that 
they, the Commissioners, have merely provided this means 
of ascertaining for themselves the propriety of allowing 
such a building to be erected in the proposed place. This 
being so, and the Commissioners having exercised that dis¬ 
cretion, and having issued the permit, their action is not 
reviewable by a court. 

Yick Wo v. Hopkins, 118 U. S., 356. 

U. S. v. Richards, 35 App. D. C., 540. 

Strasburger v. Commissioners, D. C., 5 Mackey. 

389. 

But it is further submitted that the regulation in ques¬ 
tion is not in fact a building regulation within the meaning 
of the Act of Congress of June 14, 1878, 20 Stat., 131, 
which conferred upon the Commissioners of the District 
of Columbia authority to make and enforce such regula¬ 
tions, and is therefore void. 

McFarland v. Miller, 18 App. D. C., 554, 29 W. 
L. R., 753. 

Phillip v. Denver, 19 Colo., 179, 184. 

Validity of the Permits. 

The appellant in his first proposition has devoted con¬ 
siderable space to the question of the validity of the per¬ 
mits referred to in this cause. (Applnt’s. Bf., pp. 16, 17, 
18, 19 and 20.) In the hearing of the cause the court 
below required “the solicitors for the. respective parties to 
discuss the same as if on demurrer and as assuming the 
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invalidity of said permits as alleged in the complainant's 
hill ” and decided the case upon that assumption. The 
question of the invalidity of the permits was not argued 
below and in the discussion of the cause in this court, 
though not admitting it we may likewise assume their in¬ 
validity. 

Counsel for the appellees deem it unnecessary therefore 
to discuss the alleged facts relied upon as showing their 
alleged invalidity and respectfully ask that the court will 
not consider such omission as in anywise conceding the 
force of appellant’s argument with respect thereto, nor as 
conceding any of the alleged facts which are irrelevantly 
brought to the court’s attention in appellant’s brief in re¬ 
spect to the validity or invalidity of the permits. Particu¬ 
larly is this true with respect to the alleged insufficiency of 
the number of consenting owners. 

This much, however, should be said with respect to the 
complainant’s alleged right to relief as based upon the 
alleged invalidity of the permits: While it is true that the 
court below in hearing and determining the case as if 
upon demurrer assumed the invalidity of the permits as 
charged in the bill, nevertheless for the purposes of de¬ 
murrer and for the purposes of this present hearing we 
are not bound to either concede or assume their invalidity. 
While it is true that upon demurrer all the facts sufficiently 
alleged in the bill must be taken as true, it does not follow 
that conclusions of law asserted by the bill founded upon 
such facts are necessarily admitted. The complainant in 
his bill has charged the invalidity of these permits and 
has set out fully the facts upon which he relies as proving 
their invalidity. If this court shall find or if the court 
below had found, as it might have done, that the permits 
in question were valid notwithstanding such facts, it is 
clear that the bill should have been dismissed. 

The case of Noble v. Union River Logging Co., 147 
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U. S., 172, cited on complainant’s brief, would seem to 
be conclusive authority that the findings of fact by the 
officers of the District Government (the Building Inspector 
and the Commissioners) to the effect that sufficient signa¬ 
tures had been obtained and the other requisites of the 
regulation complied with, even if they had been “imposed 
upon or induced by false representations to issue’’ the per¬ 
mit, “can not be collaterally impeached.’’ “In that re¬ 
spect they (the officers of the District Government) exer¬ 
cised a judicial function, and, therefore, it has been held 
in various instances by this court (the Supreme Court of 
the United States) that their judgment as to matters of 
fact, properly determinable by them is conclusive when 
brought to notice in a collateral proceeding.” As was said 
in Moore v. Robbins, 96 U. S., 530, with respect to the 
officers of the Land Department, it was a part of the daily 
business of such officers to decide when a party has by 
purchase, by pre-emption, or by any other recognized mode, 
established a right to receive from the government title to 
any part of the public domain. So in this instance, it 
was a part of the daily business of the officers of the Dis¬ 
trict Government to decide when a party has by the recog¬ 
nized mode established a right to receive from the District 
Government a permit such as is involved in this case. 

The permits are therefore valid and their validity can 
not be attacked in this proceeding, and the bill based upon 
their alleged invalidity was properly dismissed. 

And a permit issued by the duly authorized authorities 
and once acted upon cannot be revoked. 

Buffalo v. Chadeayne, 7 N. Y. S., 501. 

Dainese v. Cooke (Dainese v. Public Works), 91 
U. S., 580: 23 L. Ed., 251. 

Lowell v. Archambault, 189 Mass., 70; 1 L. R. A. 
(N. S.), 458. 

Hutchins v. Munn, 22 App. D. C., 88. 
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Garage Xot a Nuisance Per Se. 

An automobile station or garage, etc., does not consti¬ 
tute a common law nuisance (per se). 

Stein v. Lyon, 91 App. Div., 593, N. Y. (1904). 

Diocese of Trenton v. Toman, 70 Atl. Rep., 606, 
611. 

Sherman v. Levingston, 128 N. Y. S., 581, 583, 
585. 

A stable in the immediate vicinity of a hotel is not neces¬ 
sarily a nuisance. 

Shivery v. Streeper, 24 Fla., 103. 

(Injunction to restrain conversion of a store build¬ 
ing into a livery stable close by the hotel.) 

Bonaparte v. Denmead, 108 Md., 174; 69 Atl., 
697. 

Same is true of a stable in close proximity to a church. 

St. James Church v. Arington, 36 Ala., 546. 

Albany Christian Church v. Wilborn, 112 Ky., 

507 ^ 

The rule that where the thing sought to be restrained is 
not unavoidably and in itself obnoxious but only some¬ 
thing which may according to circumstances prove so, in¬ 
junction will not lie in advance, is applicable to stables on 
the ground that a stable is not necessarily a nuisance and 
whether any particular stable will prove so remains to be 
ascertained from future events. That a stable will prove 
a nuisance is not to be presumed and consequently an in¬ 
junction will not lie to enjoin its erection. 

Flint v. Russell, 5 Dill., 151; Fed., 4876. 

Kaiser v. Lovett, 85 Ind., 240. 

Curtis v. Windslow, 38 Vermont, 690. 

Hvden v. Terry, 32 Ky. L. Rep., 1198. 
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Stilwell v. Buffalo Riding Academy, 4 N. Y. S., 
414. 

Kirkman v. Handy, 11 Humphrey, 406; 54 Am. 
Dec., 45. (Bill by adjoining owner to restrain 
completion of livery stable.) 

Harrison v. Brooks, 20 Ga., 537. 

Rounsaville v. Hohlheim, 68 Ga., 668. 

The erection of a building which will not of itself con¬ 
stitute a nuisance will not be enjoined because the use to 
which it is designed to be put would constitute a nuisance. 

Adams v. Michael, 38 Md., 123, 125. 

Dalton v. Clew, Cin., etc., Ry. Co., 144 Ind., 121. 

Duncan v. Hayes, 22 N. J. Eq., 25. 

Rouse and Smith v. Martin, ct al., 75 Ala., 510, 513, 
et scq. 

Pfingst v. Senn, 94 Ky., 556, 560, et seq.; 21 L. R. 
A., 569. 

Wood on Nuisances, Sec. 789-790. 

Windfa! 1 Mfg. Co. v. Patterson, 148 Ind., 414, 418; 
37 L. R. A., 381. 

Assuming Invalidity of Permits. 

Complainant’s right to relief against a nuisance or for 
injury to his property does not depend upon the unlawful¬ 
ness or otherwise of the structure or of its operation and 
is not affected by such considerations. 

It must be conceded that a valid permit could have been 
issued and can now be issued either for a garage fronting 
upon a residence street or upon a public alley without the 
consent of this complainant and against his protest, for the 
regulation required only 75 per cent in one instance and 
66 2/3 in the other instance of the property owners within 
the prescribed area. Assuming the necessary number of 
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signers to have been obtained in either instance, he would 
still be in the dissenting minority and his position with 
respect to the proposed garage and the injury, if any, to be 
occasioned to him thereby would be precisely what it is 
now, no greater, no less. He will doubtless concede that 
if the defendant shall now file the written consents of other 
property owners, exclusive of himself, within the 200 feet 
sufficient to make up the 75 per cent including business 
property as consenting, the Inspector of Buildings must 
necessarily issue permits for a garage on a residence street, 
and although his own position shall not have changed in a 
single particular and although his prospective injury, if 
any, shall remain the same, he could not maintain this 
bill. 

Whitmore v. Brown, 9 L. R. A. (N. S.), 869, 872; 

102 Me., 47. 

Warren v. Cavanaugh, 33 Mo. App., 102. 

In the case of Rice v. Jefferson, 50 Mo. App., 464, it 
is said in the course of the opinion as follows: 


“This is an injunction suit whereby it was sought 
to restrain defendant, Jefferson, from erecting a 
wooden building within the fire limits as prescribed by 
an ordinance of Kansas City. Plaintiffs, Rice and 
Hunt, arc owners of real estate within the block „ 
Jefferson justified the erection under a permit issued 
by the superintendent of buildings, it being provided in 
the ordinance that, if the owners of two-thirds of the 
front feet of the block consent, then such permit to 
construct a wooden building might issue. Plaintiffs 
alleged that defendant did not have the consent of the 
necessary two-thirds. Defendant began the construction 
of his building in April, 1890, and was shortly ar¬ 
rested and prosecuted before the City Recorder for an 
alleged violation of the ordinance. He was tried. 
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found not guilty, and discharged. Thereupon plain¬ 
tiffs applied for this injunction. The court below 
awarded the relief prayed by the plaintiffs and de¬ 
fendant appealed. 

“In view of what seems to be the well-settled law in 
such cases, I don’t see how this injunction suit can 
be maintained. Admitting the alleged invalidity of 
defendant’s permit, and that he was constructing a 
building in violation of the city ordinance, I have yet 
to find an authority that in such a case a court of 
equity will interpose the extraordinary remedy by in¬ 
junction. * * * 

“Now, the charter and ordinances of Kansas City 
provide full and adequate legal remedy for the matter 
here complained of. If defendant was proceeding, 
in violation of the City’s Building Ordinances, to erect 
a wooden building within the prohibited district, there 
was full and complete remedy provided by prosecution 
before the City Recorder or police judge; and the 
same relief as here applied for was there obtainable. 
He might have been, as he was, arraigned before the 
city judge, tried, and if found guilty the court was 
fully empowered to direct an abatement of the so- 
called nuisance. It seems too, that this was the first 
effort of these plaintiffs; the defendant was tried be¬ 
fore the Recorder for the offense here charged but 
found not guilty. If there was then dissatisfaction 
with the result reached, an appeal to the criminal court 
of Jackson County was open to the prosecution. But 
this legal remedy was abandoned at this point and 
recourse sought in a court of equity by injunction. 
The creation of courts of equity was not to supply 
simply additional courts for the remedy of wrongs, 
but rather to furnish remedies not to be had in courts 
of law. If the law courts are empowered to give the 
same adequate relief, then resort cannot be had to 
equity. Besides, if proceedings in this manner 
should be sustained, then one accused of crime or mis¬ 
demeanor may be deprived of the constitutional right 
of trial by jury. As in this case, Jefferson, on the 
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question of his guilt or innocence of the matter 
charged against him, was entitled to the verdict of a 
jury; and he was, in the first instance, arraigned and 
charged in a court where this could be had. But by 
this proceeding in equity, a trial of this question was 
sought to be had before the one judge and not a jury of 
his peers, to which he was entitled: and as already said 
that law court was fully empowered to give every re¬ 
lief sought in this equity court. 

“Entertaining these views it becomes unnecessary 
to mention other points suggested in briefs of counsel. 
The judgment of the circuit court will be reversed with 
directions to dismiss the bill. All concur.” 

On a motion for a rehearing it was said, at page 470: 

“We have looked in vain for an authoritative state¬ 
ment of the law to the effect that a court of chancery 
zcill lend its aid by its mandatory injunctive process 
to enforce at the suit of a private party a mere police 
regulation of a municipal corporation. Nor have ice 
been able to anywhere find the law to be that an indi¬ 
vidual has any vested or property right conferred by 
a police regulation like that in this case which a court 
of equity has jurisdiction to lay hold of and enforce, 
and especially when the subject of the municipal pro¬ 
hibition is not a nuisance per se. * * * 

“Even if a municipality may resort to a court of 
equity to aid it in enforcing public duties to preserve 
the health and property of its inhabitants, in those 
cases which fall under some recognized head of 
equity jurisdiction (Dillon on Municipal Corporations, 
Sec. 375, note; Watertown v. Mayo, 109 Mass., 305), 
even this seems to be an encroachment on the well- 
settled general rule denying to courts of equity the 
power to restrain the threatened violation of a munic¬ 
ipal ordinance unless the act threatened be a nuisance 
per se. 

“No court has gone to the extent of holding that a 
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private individual may successfully invoke the inter¬ 
position of a court of equity for that purpose. 

“For these reasons we are all of the opinion that 
the motion should be overruled.” 

Equity will not enjoin the violation of a municipal or¬ 
dinance at the suit of a private individual even though it 
will interfere with the enjoyment of his own property and 
lessen its value. 

The cases all hold that an injunction will not issue at 
the instance of a private party where the act alleged to be 
a nuisance is committed without any permit whatever in 
cases where a permit was required by law as a condition 
precedent. If. therefore, the defendants in this case had 
proceeded to the erection of the garage in question without 
any permit and without even so much as applying for a 
permit and without any of the steps having been taken 
which would entitle them to such permit, it must be con¬ 
ceded that under all of the authorities the complainant 
would have had no standing in a court of equity. How 
then does he acquire the right merely because certain of the 
requirements preliminary to the issuing of a valid permit 
may not have been complied with? The contention of the 
complainant in this case is that these permits are void be¬ 
cause sufficient signatures had not been obtained at the 
time they ivcre issued, and that there exist therefore no 
valid permits, no permits whatever. 

Whitmore v. Browne, 102 Me., 47; 9 L. R. A. (N. 
S.), 868. 

binnigan v. Allen, 46 Ill. App., 553. 

Sheldon v. Weeks, 51 Ill. App., 314. 

King v. Hamill, 97 Md., 103. 

Gallagher v. Flury, 99 Md., 181. 

Hagerty v. McGovern, 187 Mass., 479. 

Warren v. Cavanaugh, 33 Mo. App., 103. 
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St. John v. McFarlan, 33 Mich., 72. 

Bonaparte v. Denmead, 108 Md., 174. 

Young v. Scheu, 56 Hun., 307; 9 N. Y. S., 349. 
Hutchins v. Munn, 22 App. D. C., 88; 31 W. L. R., 
344, 346. 

Manchester v. Smyth. 64 N. H., 380. 

Xast v. Eden, 89 Wis., 610. 

Crammond v. Newman, 143 Ky., 544. 

In Hefferon v. N. Y. Taxicab Co., 130 N. Y. S., 710, 
the court say: 


“This is an appeal from an interlocutory judgment 
overruling a demurrer to a complaint. The action is 
brought to abate an alleged public nuisance. The 
plaintiff pleads that he is a resident and taxpayer of 
the borough of Manhattan in the City of New York, 
and a ‘public hackman, duly licensed as such by the 
bureau of licenses of the City of New York, and en¬ 
gaged, generally, in the transaction of such business 
throughout the several boroughs of the City of New 
York.’ He complains that the defendant maintains 
a number of hack stands at various places in the bor¬ 
oughs of Manhattan and Brooklyn for the use of its 
hacks or cabs which it offers to public hire generally. 
He alleges that the maintenance of said hack stands by 
the defendant is conducted under special licenses is¬ 
sued pursuant to general ordinances of the City of 
New York, and that a condition of the issuance of 
said special licenses, as provided in said general or¬ 
dinances. is that the defendant shall not accept as pas¬ 
sengers persons other than the guests of the various 
hotels and the occupants of the various buildings abut¬ 
ting on the parts of the public streets on which its 
hack stands are maintained. He further alleges that 
the maintenance of the defendant’s hack stands causes 
annoyance to the public generally and interferes with 
and obstructs general public traffic. He asserts that 
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the defendant in the operation of its cabs violates the 
condition of its special licenses, in that it carries on a 
general hacking business by receiving passengers gen¬ 
erally on the streets, and that furthermore it uses in its 
business many cabs for which it has no license what¬ 
ever. He pleads special damage to himself from the 
acts of the defendant in language as follows: 

“ ‘Fifteenth. That plaintiff was damaged and 
injured in this: That said defendant is continu¬ 
ously entering into competition with plaintiff and 
is continuously receiving, soliciting, and accepting 
public passengers for hire, and transporting them 
to the exclusion of this plaintiff and to his irrep¬ 
arable injury by thus depriving him of the pa¬ 
tronage of the public at large to which he is enti¬ 
tled under and by virtue of his public hacking 
license.’ 

“The complaint contains no other allegation of any 
injury or damage peculiar to the plaintiff. 

“1. The necessity of alleging some special injury or 
damage to enable the plaintiff to maintain an action in 
equity to abate a public nuisance is conceded by the 
plaintiff; but he contends that the allegation of his 
complaint, above quoted, sets forth such injury and 
damage sufficiently. In this view the learned court 
at Special Term agreed and upheld the complaint on 
its expressed opinion that the allegations in the com¬ 
plaint that the defendant was doing a general hacking 
business without a license therefor, in violation of the 
general ordinances of the city, stated a cause of action 
in equity for injunctive relief in favor of the plaintiff, 
who has a license to do a public hacking business. No 
precedent is cited by counsel, nor has any been found 
after much labor, in which a similar or fairly anal¬ 
ogous state of facts has been brought to the attention 
of the courts as a ground for the maintenance of an 
action in equity by a private party to abate an alleged 
public nuisance. If the defendant is doing a business 
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without hacking licenses or in excess of such licenses 
as have been granted, its act in so doing is unlawful 
and punishable in proceedings based upon its viola¬ 
tions of the general ordinances; but such acts, though 
not lawful, are not nuisances in the true sense of the 
word. 

“2. While every public nuisance was a crime at 
common law and is so under our statute, yet not every 
crime is a public nuisance. The terms are not at all 
convertible. Jf the defendant unlawfully and unrea¬ 
sonably obstructs a public highway, it is guilty of a 
public nuisance. But there is no allegation of injury 
or damage peculiar to the plaintiff based upon this 
ground. 

“3. The allegation in the complaint upon which the 
plaintiff must rest his right to maintain this action is 
that the defendant, without a license to do so, does a 
general hacking business in competition with the plain¬ 
tiff who has a right to do so. If this circumstance is 
enough to give the plaintiff a standing in a court of 
equity to maintain an action for injunctive relief, there 
ought to be found some precedent which may serve as 
an authority on this proposition. None is to be found. 
If it be a matter of first impression, then the principles 
governing actions to abate nuisances should not be 
stretched to cover it. The city has ample power to 
enforce its ordinances, and there is no necessity of 
creating a right of action in favor of a private suitor 
for his own purposes. The learned court at Special 
Term was of opinion that Odell v. Bretney, 62 App. 
Div., 595, 71 N. Y. Supp., 449. is an authority in 
favor of the maintenance of this action. In that case 
the actual question was whether a public hackman un¬ 
der a general license, and against the objection of the 
owner of the abutting premises, could use as a public 
hack stand a portion of a street which, with the con¬ 
sent of the abutting owner, had been set apart for a 
special hack stand for the exclusive use of another. 
There is some general discussion in the opinion in that 
case which is not controlling except upon its own facts. 
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\\ hat the court actually held was that the public hack- 
man could not occupy the street against the objection 
of the abutting owner. See Odell v. Bretnev, 93 App. 
Div., 607, 87 N. Y. Supp., 655.” 

In the course of the opinion in Warren v. Cavanaugh, 
33 Mo. App., 102. the court say: 

“This is a proceeding to enjoin the defendant from 
opening and working a stone quarry on certain lots in 
the City of St. Louis, as the opening and working, as 
alleged in the petition, is without the consent in writing 
of the occupant of either of the two dwelling houses 
owned by plaintiff and situated zvithin joo feet of 
said proposed quarry, and without the defendant hav¬ 
ing obtained permission from the City of St. Louis so 
to do, by proper ordinance, and the same will be an 
irreparable injury to the plaintiff’s lot 2, which ad¬ 
joins another lot upon which plaintiff's dwelling house 
is situated, and also to other real estate belonging to 
plaintiff, and is and will be a violation of Sections 
372 and 373, of City Ordinance No. 14,000, approved 
April 12, 1887, as follows: 

“Section 372. Hereafter no stone quarry shall be 
opened or brick-kiln located, or soap factory, slaughter 
house, bone or rendering factory erected within the 
distance of 300 feet of any dwelling house, built and 
inhabited before such opening, location or erection, 
without first having obtained permission so to do from 
the municipal assembly by proper ordinance. Any 
person, company of persons, firm or corporation, vio¬ 
lating any or either of the provisions of this section 
shall be deemed guilty of a misdemeanor, and upon 
conviction thereof be fined not less than one hundred, 
nor more than five hundred dollars. 

“Section 373. It shall not be lawful for any person, 
companv of persons, firm or corporation, to work a 
stone quarry, or operate a brick-kiln, or carry on a soap 
factory, slaughter house, bone or rendering factory, 
opened, located or erected, after the passage of this 
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article, within the distance of 300 feet of any dwelling 
house built and inhabited before such opening, location 
or erection, without the consent in writing of the 
owner and occupant or occupants of every such house. 
Any person, company of persons, firm or corporation, 
violating any of the provisions of this section shall 
be deemed guilty of a misdemeanor, and upon con¬ 
viction thereof, shall be fined not less than $25 for 
each and every such stone quarry, brick-kiln, soap fac¬ 
tory. slaughter house, bone or rendering factory 
worked, operated or carried on without such consent. 
* * * ft zeas admitted that defendant did not re¬ 

ceive any consent to open the quarry from the occu¬ 
pant of the dwelling house on lot 2, which was within 
yoo feet of his proposed quarry, or from any person 
else. The testimony proved that the opening and 
working of the proposed quarry would depreciate the 
value of plaintiff's lot 2 , and also of his said residence 
property, but how much could not be estimated. De¬ 
fendant not only made said excavation on lot C, but 
also ran a small and narrow trench from the excava¬ 
tion across lots B and E, with the intent of claiming 
that by so doing he had opened a quarry thereon. 
Ordinance Xo. 14,000 was in evidence. 

“Court below dismissed plaintiff’s bill and within 
four days after judgment rendered, plaintiff filed his 
motion for a new trial, which is on the usual grounds, 
which being overruled, plaintiff appealed to this court. 

‘‘There are but two questions raised by the record. 
First, was the quarry ‘opened’ when the dwelling house 
on lot 2 was erected and occupied? Second, if 
not, is plaintiff upon the facts entitled to an injunction 
to protect his property from irreparable injury? 

“Relief under this bill is bottomed on the ordinance 
of the City of St. Louis as before set forth. It is 
nowhere said that this quarry is or will be a nuisance, 
nor does the ordinance directly or indirectly declare a 
stone quarry a nuisance. The question is, will courts 
of equity by injunction or otherwise, restrain the 
doing of the thing which is not a nuisance per se or 
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at common law, but which is only illegal by reason 
of the ordinance or regulation of a city or town? In 
this case the ordinance is solely relied upon as fur¬ 
nishing the ground for the redress prayed for. This 
makes a clear-cut issue, and one under the decisions 
of the courts of the land quite easily disposed of. 
We are not aware that the identical question has been 
passed upon by the courts of this State, but we are 
not at a loss for authorities on the question by reason 
of that fact, as the books are full of cases decided by 
the courts of last resort of other commonwealths, 
some of them quite elaborate in the discussion of the 
subject. No diversity of opinion, however, exists, 
all agreeing that a court of equity zvill not, by injunc¬ 
tive process, enforce a municipal ordinance. Muni¬ 
cipal authorities have the right to prescribe by ordi¬ 
nance reasonable regulations for materials to be used 
in buildings within certain limits and the limits within 
which certain occupations may be carried on. But 
with all such regulations courts of equity have 
no concern, unless the thing prohibited is at common 
law or per se, a nuisance. Of course, a court of 
equity may enjoin a defendant from doing that which 
an ordinance also prohibits, but not because of the 
ordinance, but rather because, and aside from the 
ordinance, the thing itself is a nuisance, either always 
or because of particular facts or circumstances sur¬ 
rounding the case. This we understood to be the doc¬ 
trine laid down in Aldrich v. Howard, 7 R. I., 87. 

“It is no part of the business of this court to en¬ 
force the penal laws of the State or the by-laws of a 
corporation bv injunction, unless the act sought to be 
restrained is a nuisance. 

“Mayor of Hudson v. Thorne, 7 Paige, 261. 

“Nowhere in this bill is it alleged that the stone quar¬ 
ry in question is in itself a public nuisance. Was it un¬ 
lawful for this defendant to open this quarry? If so, 
it is by reason of the ordinance alone. Without the 
ordinance no one can successfully dispute his right to 
do so. Courts of equity will not enjoin an act which 



20 


would otherwise be lawful, but which is made unlaw¬ 
ful bv an ordinance or by-law of a city or town, 
unless the act is shown to be a nuisance per sc. 

“High on Injunctions, 788. 

“Phillips v. Allen. 41 Pa. St., 481. 

“Schuster v. Board of Health, 49 Barb., 450. 

“President v. Moore, 34 \Yis., 450. 

“Smith v. Lockwood. 13 Barb., 209. 

“Village of St. John v. McFarlan, 33 Mich, 72. 

* * * 

“This court has held, in an ample opinion by Judge 
Thompson in which the ground was thoroughly gone 
over and the authorities cited, that equity will not 
restrain the keeping of an unlicensed dram-shop, 
though the keeping of it is a public nuisance. 

“State v. Uhrig, 14 Mo. App., 413. 

“It is well settled that a court of equity will not 
enjoin that which is made a nuisance by the policy of 
the law , and that private persons seeking the aid of 
a court of equity to restrain a public nuisance must 
show some special injury peculiar to themselves. This 
petition alleges no special or particular injury to appel¬ 
lant from respondent’s quarry, different from that suf¬ 
fered by all those living within the prescribed ?oo 
feet; nor does the proof show any, nor is there any 
to be imagined. Appellant cannot in a private action 
enjoin for his neighbors, even if they were as near as 
loo feet. He can only enjoin because of some direct 
particular injury which he suffers different or in addi¬ 
tion to the common general injury which all persons 
within the limited territory twould suffer. He has not 
alleged any, nor proved any, nor can fancy depict any. 
If it were admitted, which it is not. that the appellant’s 
house in lot 2 was built and occupied before the re¬ 
spondent opened his quarry within the meaning of the 
ordinance, still the appellant would not. upon princi¬ 
ples which govern courts of equity in like cases, be 
entitled to an injunction. 

“A court of equity will not grant an injunction 
where the relief sought is disproportioned to the na- 
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ture and extent of the injury which has been or is 
likely to be sustained, or where the injury is small or 
technical. 2nd. High, Sec. 22, cases cited. Hall v. 
Rood, 40 Mich., 46. 

“It is hardly necessary to pursue this subject fur¬ 
ther, or to cite additional authorities. The decisions 
of the courts and the ‘horn-books’ lay down the prin¬ 
ciples upon which this case was decided by the trial 
court, and a careful examination of the record, to¬ 
gether with authorities cited by industrious counsel 
in a brief full of learning, to which we have given no 
little time, study and attention, fails to convince us 
of any error committed by the lower court. We 
think the judgment is right and it must be affirmed. 
All concur.” 

No Legal Rig tit Violated. 

But it is insisted that the complainant, one of the owners 
in the prescribed area who has withheld his consent, can 
maintain this bill based solely on the fact that the erection 
or operation of the building and garage is in violation of the 
regulation because, the permits therefor have been issued 
without the requisite number of consents. 

Looking at the question on principle, it must be evident 
that the jurisdiction of a court of equity cannot be invoked 
by one whose mere abstract right ( if the privilege of com¬ 
plainant to consent or refuse consent can even so be 
termed) without any actual damage, has been or is about 
to be injured. 

There must be some injury against which relief is 
sought. 

The lone fact that some regulation or ordinance is about 
to be violated does not justify the interposition of a court 
of equity at the suit of an individual, for by such violation 
he is no more injured than the other members of the 
community, and it is upon this ground unanimously held 
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by the courts that an individual seeking to enjoin the viola¬ 
tion of an ordinance must allege and prove some injury, 
by reason of such violation, peculiar or special to himself, 
aside from and independent of the general injury to the 
public. 

There must, therefore, appear some special reason for 
permitting the complainant to invoke the jurisdiction of 
equity in the case at bar, and that reason can only be 
caused by some damage or injury special to him. 

But damage or injury existing in or to what? 

Is it an injury to a right created by the regulation? No 
right to the complainant has thereby been given or created, 
unless you term the privilege to consent or refuse a right— 
a property right. 

In those cases where the question has at all been con¬ 
sidered, the court has held that this privilege is not a 
property or vested right. 

Warren v. Cavanaugh, 33 Mo. App., 102. 

Rice v. Jefferson, 50 Mo. App., 464. 

In Strasburger v. Commissioners, 5 Mackey, 389, where 
the building regulation in force in this District required as 
a condition precedent to the issuing of a permit to erect 
a building for theatrical purposes that a majority of the 
persons residing in the square and those in the opposite 
square fronting the proposed structure shall signify their 
approbation of the application, Mr. Justice James, in a 
concurring opinion with Mr. Justice Hagner, said, p. 405: 

“It may be added that by requiring the consent of 
the neighbors the Commissioners have not turned 
over to those persons the exercise of any power in the 
premises. They have merely provided a means of 
ascertaining for themselves the propriety of allowing 
such a building to be erected in the proposed place.” 
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In Hutchins v. Munn, 22 App. D. C., 88, where the com¬ 
plainant sought to enjoin the erection by the defendant of 
a wall on the side of complainant's premises which would 
cut off his light, air and view, upon the ground, among 
others, that the permit was issued irregularly, the court, at 
page 102, said: 

“An additional contention of the complainant is 
founded on the alleged violations of the provisions of 
the building regulations in the matter of granting the 
permit under which the work of construction upon the 
lot of Mrs. Munn had been carried on. These are, 
first, that the application was made by Charles A. 
Munn instead of by his wife, the real owner; second, 
that the permit was issued to him and not to her; and 
third, that the permit fails to preserve at least 10 per 
cent of the lot and premises free from all construction 
from ground to sky for the purposes of light and ven¬ 
tilation, as is required by Sec. 33 of the said regu¬ 
lations. 

“It would seem that, notwithstanding the new con¬ 
struction as permitted, the facilities for light and ven¬ 
tilation on the premises of Mrs. Munn fully satisfy the 
requirements of the building regulations as amended 
before the issuance of the permit. But be that as it 
may, the complainant, having, as we have seen, sus¬ 
tained no legal injury through the construction on the 
adjacent premises, has no foundation upon which to 
raise the question of the sufficiency of light and air in 
so far as those premises alone are concerned, or one 
relating solely to irregularities in the proceedings to 
obtain the requisite permit from the District au¬ 
thorities. 

“The contract for the building having been let by 
the owner of the premises, and construction there¬ 
under begun, the permit, though issued upon the appli¬ 
cation of her husband, and in his name, would bind 
the public authorities themselves, unless in an action 
instituted by them they would be able to show a clear 
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case of departure from its terms, or danger to public 
interests of which they are the lawful conservators. 
Dainese v. Cooke, 91 U. S., 580, 583. 23 L. ed., 251, 
252.” 

The injury, then, must be to the complainant in the use 
and enjoyment of his property,—in other words, acts com¬ 
plained of must amount to a nuisance special to him, and 
this is the rule adopted and followed by all the courts and 
announced in all the text books without exception. 

In all the authorities which we have been able to find 
where an individual sought to enjoin the commission of 
an act alleged to be in violation of an ordinance or regula¬ 
tion, the relief was not sought upon the mere fact of the 
violation of the ordinance, but upon the allegation that 
such violation would result in an injury special and peculiar 
to the complainant. In a number of these cases consents 
of owners within a prescribed radius were required by the 
ordinances, which consents it was alleged and proved had 
not been obtained, yet in none of these cases has it been 
held that the violation of the ordinance was by itself suffi¬ 
cient to entitle the complainant to relief. 

But the right to relief does depend upon whether his 
legal rights are violated by the use to which his neighbor’s 
property is put in a given case; and upon whether such 
use is unreasonable under all the circumstances. 

In the case of Akers, et al., v. Marsh, 19 App. D. C., 28; 
29 \V. L. R., 786, this court said, p. 42: 

“In cases of this character questions of great im¬ 
portance as well as of great delicacy, are nearly always 
involved; the question being within what limit or under 
what restriction a party complaining can rightfully 
insist that his neighbor shall use or enjoy his property. 
The maxim is an old one. and one which is founded 
in the necessity of property rights and the good order 
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of society, which declares that every pe-jon must en¬ 
joy his own property in such a manner as not to injure 
that of another person. This, however, is but the 
formulation of a general principle. A party must en¬ 
joy his own property in such manner as not to involve 
the legal rights of his neighbor as defined by law. 

“But, in the relations of communities of people, 
mere matters of inconvenience or ordinary discom¬ 
forts, such as are originally incident to social life, must 
be endured, and cannot be made the subjects of judi¬ 
cial cognizance. There are always certain inconveni¬ 
ences and annoyances that must be suffered, and ow¬ 
ing to the different temperaments and nervous con¬ 
stitutions of people, some suffer more than others. 
But the law does not make an exception to meet the 
cases of pronounced idiosyncrasies or states of peculiar 
infirm health of people. If every instance of annoy¬ 
ance, resulting from noise, smoke or odor, proceeding 
from a neighbor’s premises, or light flickering in or 
glaring from a neighbor's windows, to the discomfort 
of a party living near by, could be made the ground 
for judicial interference, without reference to the spe¬ 
cial circumstances of the case, and the degree of an¬ 
noyance or discomfort suffered, the courts would be 
filled with such litigation, and a large portion of the 
inhabitants, especially of cities, would be constantly en¬ 
gaged in litigous strife. The law, however, does not 
encourage such litigation. It is only for the invasion 
of the legal rights of the complainant that the court 
will interfere; and no right of action either at law or 
in equity can be supported against a party for the rea¬ 
sonable use of his property or the reasonable exercise 
of his rights over the same , although such rights be 
enjoyed or exercised in a manner that may occasion 
annoyance or inconvenience to another. The books 
abound with illustrations of this general principle. 

“As we have said, the application to the courts for 
relief by injunction in such cases can only be main¬ 
tained for a plain and substantial invasion of the legal 
rights of the complainant: or, as said by the Vice 
Chancellor in Soltan v. DeHeld, 2 Sim. N. S., 151, 



equity zvill only interfere in cases of nuisances where 
the thing complained of is a nuisance at laze; that there 
is no such thing as an equitable nuisance. And the 
complainant, before he can ask for relief by injunc¬ 
tion. must prove that he has sustained such a substan¬ 
tial injury, bv the acts of the defendant, as would 
have entitled him to a verdict in an action at law. 
Elmshirst v. Spencer, 2 Mac. & G., 45: Parker v. 
Lake Cotton Co., 2 Black (L T . S.), 545, 551-2. And 
there are many cases of private nuisance which will 
sustain an action at law, but which will not justify 
relief in equity. 2 Sto. Eq., Sec. 925; Atty. Gen. v. 
Xichol, 16 Ves., 342; Corporation of New York v. 
Maper, 6 John Ch., 46; Railroad Co. v. Artcher, 6 
Paige. 83.” 

But it cannot be said that any legal right of complainant 
has been violated because the garage is permitted to be 
located where it is without his consent, for the regulation 
requiring the consent of the prescribed percentage of prop¬ 
erty owners within the designated area does not require his 
consent but merely operates to give to all the owners of 
residence property within that area, the prizilege of Zinth- 
holding their consent; it gives them no further right; it 
gives to no individual owner by himself the right to pre¬ 
vent the issuing of such permit or the establishment of 
such garage. This complainant has exercised that privi¬ 
lege. the privilege of withholding his consent, fully and 
completely. He has not been deprived of it in any way and 
he cannot be deprived of it. 

Injury Must be Different in Kind and Degree. 

In the case of a public nuisance such as complainant 
alleges in his bill he must also show that the injury suf¬ 
fered by himself is different in kind and degree from that 
suffered by those of the general public who are affected 
and particularly in such a case as the present, that portion 
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of the general public within the prescribed area who are 
similarly situated. This his bill fails to do and on this 
ground alone should be dismissed. 

Warren v. Cavanaugh, 33 Mo. App., 102. 

Joyce on Nuisances. See 430, p. 623, note 28. 

High on Injunctions, Secs. 762, 763, 763a. 

An individual seeking to enjoin a nuisance erected in 
violation of an ordinance must allege and prove an injury 
special or peculiar to himself. 

Rice, et al., v. Jefferson, 50 Mo. App., 464 (1892). 

Sheldon, et al., v. Weeks, et al., 51 Ill. App. Ct., 
314 (1893). 

Young v. Scheu, 56 Hun., 307 (1890). 

Hagerty v. McGovern, 187 Mass., 479. 

Jenks v. Williams, 115 Mass., 217. 

King v. Hamil, 97 Md., 103 (1903). 

Gallagher v. Flury, 99 Md., 181 (1904). 

President & Trustees of the Village of Waupun v. 
Moore, 34 Wis., 450 (1874). 

Village of St. Johns v. McFarlan, 33 Mich., 72 
(1875). 

Mayor of Manchester v. Smyth, 64 N. H. App., 
380 (1887). 

Nast v. Eden, 89 Wise., 610-611. 

Indeed, complainant has been at some pains to show 
that he is not alone in respect of such prospective injury; 
that it is not peculiar to himself; and that it is not different 
in kind from that feared by his neighbors. In paragraph 
llp 2 of his amended bill (R. 31) he expressly avers that 
certain other owners of property within the prescribed 
area who had consented to the establishment of the garage 
withdrew their consents “because (they) now believe that 
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the establishment of a garage on said lots 10 and 11 unil 
injure and depreciate the value of their said land.” 

This, as will be seen by reference to the following para¬ 
graph (Par. 21) (R., 31). is precisely the kind of damage 
and injury he anticipates and fears for his own property. 

Injury Indefinite or Contingent. 

W here the injury complained of is not per sc a nuisance, 
but may or may not become so, according to circumstances, 
and when it is uncertain, indefinite or contingent, or pro¬ 
ductive of only possible injury, ecpiity will not interfere. 

High Injunction, Secs. 742. 743, 774. 790; page 
705, and note 24. 

The prospective use of premises as an open air pleasure 
resort and a beer garden will not be enjoined as a nuisance 
since such use of the place will not necessarily constitute 
a nuisance although it has been so as previously conducted 
by other parties. 

Pfingst v. Senn, 94 Ky., 556; 21 L. R. A., 569. 

The case of Chambers v. Cramer, 49 W. Va., 395; 54 
L. R. A., 545, reviewing the authorities, holds that; 

“It is a general rule that where the thing com¬ 
plained of is not a nuisance per se but may or may not 
become so according to circumstances, and the injury 
apprehended is eventual or contingent, equity will not 
interfere. The presumption is that a person entering 
into a legitimate business will conduct it in a proper 
way so that it will not constitute a nuisance; so 
when a building in the course of erection or about 
to be erected, will not of itself constitute a nuisance, 
equity will not enjoin it on the ground that it may be 
used for a purpose which will make it a nuisance.” 
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Citing Harrison.v. Brooks, 20 Ga., 537, where it was 
held: 

“A court of equity will only exercise the power to 
restrain nuisances in the course of erection in cases of 
necessity, when the evil sought to be remedied is not 
only probably, but certain.” 

Citing Rhodes v. Dunbar, 57 Pa., 274. 

See, also, High on Injunctions, Secs. 742, 743, 774, 
790. 

The case of Windfall Mfg. Co. v. Patterson, 148 Ind., 
414; 37 L. R. A., 381. which appears to be a leading case 
on this subject, is well considered. In the course of the 
opinion the court say: 

“The reasons given in the complaint to show why 
the injunction should be issued were: That, if the 
proposed well should be completed, there would be a 
continuous loud noise, depriving appellees of the. enjoy¬ 
ment of their property, and greatly depreciating its 
value: that natural gas is a very explosive and inflam¬ 
mable substance, and, when confined under the surface 
of the earth, permeates the soil for hundreds of feet; 
and, as soon as freed in the air, produces a stench, 
tarnishes paint, furniture, and silverware, and renders 
the atmosphere unfit to breathe for many feet around 
the place of such escape; that the pipe line, if con¬ 
structed to carry gas at rock pressure, as intended, 
would endanger the lives and property of appellees 
and their families; that gas wells attract the electric 
fluid, and are exceedingly liable to be struck by light¬ 
ening ; that, in the digging of said well, there is danger 
of bringing from the earth other substances, such as 
water and oil; and that, if the well should overflow 
with either oil or water, great damage would result, 
rendering appellees’ property unfit for the purposes 
for which they hold the same. 

“The dangers thus apprehended by appellees were 
such as might arise in case the well should be sunk, 
and gas, oil, or water be found. It is not said that 
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any evil result could come merely from the drilling 
of the well. But the well might be sunk into the 
Trenton rock, and yet no gas, oil, or water be brought 
to the. surface. It is not clear, therefore, that the 
danger apprehended is so imminent as to warrant the 
issue of a restraining order. In addition, it may be 
questioned whether an injunction should in any event 
issue, unless it be true that a gas, oil, or water well is 
a nuisance per sc, or unless it should be made to appear 
that the well and pipes of appellant were to be improp¬ 
erly put down, and afterwards carelessly attended to. 
In Dalton v. Cleveland, C. C. & St. L. R. Co., 144 
Ind., 121, the appellant sought to enjoin the erection 
on appellee's right of way of a coal chute, to be used 
for supplying its engines with coal, and to be situated 
very near to a building owned and used by appellant 
as a dwelling and business house. It was alleged that, 
from the height and character of the structure, it 
would greatly interfere with appellant’s access, view, 
light, and air, would cause unusual loud and offensive 
noises, disturb sleep, cause coal dust, fumes of sul¬ 
phur, and other noisome gases to be blown into appel¬ 
lant’s building, injuring furniture, stock in trade, and 
in other ways greatly impairing the value of appel¬ 
lant’s property, and causing annoyance, discomfort, 
and danger to appellant, and to the occupants of his 
building. The court, in that case, while not denying 
that unlawful uses of the structure might be re¬ 
strained, yet held that, as the erection of the building 
would of itself not constitute a nuisance, a writ could 
not issue, for the reason that the threatened evils 
might never result. The case of Keiser v. Lovett, 85 
Ind., 240, 44 Am. Rep., 10, and other authorities, were 
there cited, and the court concluded that “each of these 
cases recognizes the rule that equity will not restrain 
that which is not a nuisance upon the claim that it 
may be so used as to constitute a nuisance.” A busi¬ 
ness which is a nuisance per se, as also one that is so 
conducted as to have become an actual nuisance, will 
be enjoined. But a business which merely threatens 
to become a nuisance will be enjoined only where the 
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court is satisfied that the threatened nuisance is in¬ 
evitable ; and since the remedy is so severe, resulting 
often in wholly depriving an owner of the use of his 
property, the court will proceed with the utmost cau¬ 
tion in restraining such threatened and possible in¬ 
juries. It was said in Duncan v. Hayes, 22 N. J. 
Eq., 25, that, ‘a court of equity will not restrain by 
injunction any Jawful business, or the erection of any 
building or works for such business, because it is sup¬ 
posed or alleged that such business will be a nuisance 
to a dwelling house near it; it must be clear that the 
business will be a nuisance, and that it cannot be car¬ 
ried on so as not to be such.’ And in McCutchen v. 
Blanton, 59 Miss., 116, the court said: ‘Every doubt 
should be solved against the restraint of a proprietor 
in the use of his own property for a purpose seem¬ 
ingly lawful, and conducive both to individual gain 
and the general welfare. Relief by injunction is so 
severe in its consequences that it is not to be granted 
in such a case, except, when the right to it is clearly 
and conclusively made out. To interfere with one’s 
right to use his own land for the production of what 
he pleases, in a case of doubt, would be a flagrant 
abuse of power. It is not enough to show a probable 
or contingent injury, but it must be shown to be in¬ 
evitable and undoubted.” See, also, Cleveland v. Citi¬ 
zen’s Gaslight Co., 20 X. J. Eq., 201; Ryan v. Copes, 
11 Rich. L., 217, 73 Am. Dec., 106, and note; Doellner 
v. Tynan, 38 How. Pr., 176; Rhodes v. Dunbar, 57 
Pa., 274, 98 Am. Dec., 221; Huckenstine’s Appeal, 
70 Pa., 102, 10 Am. Rep., 669; Gilbert v. Shower- 
man, 23 Mich., 448; Owen v. Phillips, 73 Ind., 284; 

Barnard v. Sherley, 135 Ind., 547, 24 L. R. A., 568.” 
* * * 

“A nuisance per sc, as the term implies is that which 
is a nuisance in itself, and which therefore cannot be 
so conducted or maintained as to be lawfully carried 
on or permitted to exist. Such a nuisance is a dis¬ 
orderly house or an obstruction to a highway or to a 
navigable stream. But a business lawful in itself can¬ 
not be a nuisance per se, although because of surround- 
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ing places or circumstances, or because of the manner in 
which it is conducted, it may become a nuisance. Cer¬ 
tain kinds of business or structures, as powder houses 
or nitroglycerine works, are so dangerous to human 
life that they may be maintained only in the most re¬ 
mote and secluded localities. Others, as slaughter 
houses and certain foul-smelling factories, are so of¬ 
fensive to the senses that they must be removed from 
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the limits of cities and towns, and even from the near 
neighborhood of family residences.” * * * 

‘‘By such care and improved methods and appli¬ 
ances many occupations formerly regarded as nui¬ 
sances may now be carried on, even in populous neigh¬ 
borhoods, without annoyance to anyone. So, an es¬ 
tablishment in some degree offensive, as a livery stable, 
may be kept so cleanly, so free from anything to offend 
the senses of sight or of smell, that the proprietor 
may invite his most fastidious visitors to any part of 
it, although the same establishment might also be so 
kept as to be an abomination even to the passei-by 
upon the highway. It cannot be said that a plant for 
the manufacture of brick and drain tile, or even a gas 
well sunk to supply fuel for such a plant is a nuisance 
per sc/' * * * 

“It is to be remembered that, before a court of 
equity will restrain a lawful work from which merely 
threatening evils are apprehended, the court must be 
satisfied that the evils anticipated are imminent and 
certain to occur. An injunction ivill not issue to pre¬ 
vent supposed or barely possible injuries/’ * * * 

“The judgment is reversed, with instructions to 
sustain the demurrer.” 

See also: Potter v. Ry., 83 Mich., 285, 297. 

Diminution in Value of Property. 

And a diminution of the value of his property is no 
ground for interference, particularly by a Court of Equity. 
Parker v. Cotton Co.. 67 U. S., 545. 

Spooner v. McConnell, 1 McLean (U. S.), 337. 
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Chambers v. Cramer, 49 W. Va., 395; 54 L. R. A., 
545, 548. 

Rhodes v. Dunbar, 57 Pa., 274. 

Stillwell v. Riding Academy, 4 N. Y. S., 414. 
Kirkman v. Handy, 11 Humphreys (Tenn.), 406. 
Planet, etc., Co. v. St. Louis Ry. Co., 115 Mo., 613. 
Morrison v. Latimer, 51 Ga., 519. 

Shore v. National Transit Co., 4th Pa. Co. Ct. Reps., 
363. 

Haggart v. Stehlin, 137 Ind., 43; 22 L. R. A., 577, 
586, 589. 
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1 he alleged damage to complainant’s property, consist¬ 
ing in its depreciation in value by the threatened operation 
of the garage, even if proven to be a fact, affords no 
ground for the intervention of a court of equity, because 
mere damage or inconvenience to property or person which 
does not result from the invasion of one’s legal rights is 
damnum absque injuria, and neither a court of equity nor 
a court of law will afford relief. 

In the case of Whitmore v. Brown, 102 Me., 47; 9 
L. R. A. (X. S.), 868, the court, at page 57, say: 

“Again, the mere fact that the existence of these 
structures upon the defendants’ flats does or will lessen 
the plaintiff’s enjoyment of her lot, even as a summer 
residence, and lessen its commercial value, does not 
give her a right to an abatement, or even to damages. 
A neighbor’s building on his own land, by its ugliness 
of architecture or by its mere proximity, may lessen 
one’s enjoyment of his own residence and lessen its 
market value, or a competing, neighboring factory 
may lessen one’s business profits, and the value of his 
own factory, and yet no legal right be infringed. It 
is not enough, therefore, for the plaintiff to show that 
the structures on the defendants’ flats are there with¬ 
out the required statutory license, and that they lessen 
the enjoyment and market value of her land. She 
must go further and show that they infringe some 
individual right recognized bv the law as a legal, pri¬ 
vate right of hers. That they infringe the legal rights 
of others gives her no cause of action against them. 

* * (p. 60.) In the case at bar had the license 

been obtained and the structures made lawful, the 
inconvenience to the plaintiff from the obstruction to 
navigation, the lessening of her enjoyment of her es¬ 
tate, and of its value from the proximity and ugliness 
of the structures, would have been the same in kind 
and degree. Hence, she was not injured by the lack 
of the license, and cannot maintain this suit on that 
ground.” 
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To the same effect are the following cases: 

Jenks v. Williams, 115 Mass., 217. 

Akers v. Marsh, 19 App. D. C., 28; 29 W. L. R., 
786, 789. 

Duncan v. Hayes, 22 N. J. Eq., 25, 30. 

Powell v. Furniture Co., 12 L. R. A., 53, 55 
(W. Va.). 

Even if complainant had a cause of action due to the 
invasion of some legal right, he would have a plain and 
adequate remedy at law in an action for damages where 
the depreciation in the market value of his property is the 
damage complained of; and equity will not therefore in¬ 
terfere. 

In the case of Parker v. Cotton Company, 67 U. S., 
545, the bill praying an injunction and other relief set up 
that the acts complained of operated “to the hurt and 
damage of your orator in the use, value and capacity for 
improvement of his said water power and Meredith Bridge 
aforesaid." Mr. Justice Swayne in delivering the opinion 
of the Supreme Court of the United States said, citing 
authorities (p. 551): 

“A court of equity will interfere when the injury 
by the wrongful act of the adverse party will be irrep¬ 
arable, as where the loss of health, the loss of trade, 
the destruction of the means of subsistence, or the 
ruin of the property must ensue. 

“It will also give its aid to prevent oppressive and in¬ 
terminable litigation, or the multiplicity of suits or 
where the injury is of such nature that it cannot be ade¬ 
quately compensated by damages at laze, or is such, 
as from its continuance or permanent mischief, must 
occasion a constantly recurring grievance, which can¬ 
not be prevented otherwise than by an injunction. 

“A diminution of the value of the premises without 
irreparable injury is no ground for interference. 

“Where an injunction is granted without a trial at 
law, it is usually upon the principle of preserving the 
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property until a trial at law can be had. A strong 
prima facie case of right must be shown, and there 
must have been no improper delay. The court will 
consider all the circumstances and exercise a careful 
discretion. 

“This jurisdiction is applied only where the right 
is clearly established—where no adequate compensa¬ 
tion can be made" in damages, and where delay itself 
would be a wrong. 

“The case must be one ‘of strong and imperious ne¬ 
cessity, or the right must have been previously estab¬ 
lished by law. The right must be clear and its viola¬ 
tion palpable. 

“// the evidence be conflicting and the injury doubt¬ 
ful, this extraordinary remedy will be withheld. 

“He does not allege either danger of irreparable in¬ 
jury, or of protracted litigation, or of a multiplicity 
of suits, as the ground upon which he seeks relief in 
equity. There is no warrant for such an averment. 
If he has been injured, bis injury can be ascertained 
and fully repaired by damages in an action at law. A 
jury is the tribunal provided by law to determine the 
facts and to fix the amount, and they can best perform 
this duty.” 

In the case of Spooner v. McConnell, 1st McLean 
(U. S.), 337, the bill prayed an injunction against the 
completion of a dam, alleging that the complainant pur¬ 
chased his land at a high price in contemplation of the 
advantages of navigating the river; that there is a valuable 
water power on his land; that two saw-mills and one flour 
mill have been erected on it and more would have been 
erected but for the erection of the proposed dams; that the 
value of his property will be greatly lessened. The court 
say (p. 356) : 

“An injunction is granted to prevent an irreparable 
injury: in other words, an injury for which an action 
at law might not give complete redress * * * (360). 
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Xo special injury of any kind is alleged but generally 
that the obstructions would injure the value of his 
property. This may be the estimate of the complainant 
but by a statement of the facts on which his estimate 
is formed, he must enable the court to judge of its cor¬ 
rectness. * * * The court would not hesitate to 

enjoin the defendants and to give effect to their decree 
on a proper case being made; but the complainant has 
failed to show that measure of injury which calls for 
its special interposition by an injunction * * * (382). 
On none of these grounds (citing the three grounds 
of the bill) can the injury complained of be regarded 
as of a character which calls for the arrest of the 
proposed dam by the award of an injunction. * * * 

There is no case known in which the process of in¬ 
junction has been awarded on such or any similar 
grounds. There is nothing before the court, which 
warrants the inference, that the injury, which the com¬ 
plainant may sustain, is irreparable, except through 
the operation of an injunction, to restrain the respond¬ 
ents from proceeding further in the erection of the 
dam. And upon the authority of numerous cases on 
this subject it is clear that this remedy cannot be 
afforded except upon the grounds of irreparable mis¬ 
chief or injury to the complainant. 

“If the injury which the complainant apprehends 
should result from the completion of this public im¬ 
provement he may have a remedy in another form.” 

In the case of Stillwell v. Buffalo Riding Academy, 4 
X. Y. S., 414, the court after finding that the riding 
academy building in question had not been shown to be a 
nuisance in fact, held that the prayer for an injunction 
could not be made to stand upon the further fact that the 
plaintiff’s property has been depreciated in value by the 
erection of the building. 

In the case of Kirkman v. Handy, 11 Humphreys 
(Tenn.), 406, the facts and the matters involved were so 
similar to those in the case at bar that it is considered 
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advisable to quote it at length. It is also important for 
the reason that this case has been cited as authority in many 
of the other cases on the brief. McKinney, J., delivering 
the opinion of the court, said: 

“This bill was filed to restrain the defendant from 
proceeding to erect a livery stable in the city of Nash¬ 
ville, upon the ground that such stable would be a 
nuisance to the neighborhood. 

“The bill, in substance, alleges that the complainant 
is the owner of two valuable brick dwelling houses, 
fronting on Cherry Street, in one of the best neigh¬ 
borhoods in the city of Nashville; that said houses 
have rented, the one for $450, and the other for $400, 
per annum, to persons of the best class of the popula¬ 
tion of the city, who occupy rented houses; that the 
defendant some weeks before the filing of this bill, 
commenced the erection of a building on a lot adjoin¬ 
ing the houses of complainant, to be used as a public 
livery stable, the walls of which are within one or 
two feet of the walls of his houses, and fronting on 
Cherry Street, on a line with said houses; that the 
building is far advanced towards completion, and that 
the defendant does not himself propose to keep said 
livery stable, but to rent it out to such persons as 
usually keep livery stables, and to such persons as will 
necessarily make a nuisance of it; that a livery stable 
in such a neighborhood is, from its very nature, a 
nuisance, by reason of the ‘filth, flies, persons, car¬ 
riages and animals’ that it will gather about it; that it 
will diminish the value of the income of his property 
one-half, and change the character of his tenants; that 
the neighborhood is opposed to the erection, but the 
defendant, with full knowledge of the character of 
the neighborhood, and of the strong opposition of com¬ 
plainant and others, has persisted in his purpose; * * *. 
The complainant alleges that the erection of said 
stable will occasion an injury to his property, by the 
diminution and loss of rents, which will be irrepara¬ 
ble and prays that the defendant may be perpetually 
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enjoined from further proceeding in the erection of 
said building, and from using the same as a livery 
stable. An injunction was granted and on the hearing 
of the case before the chancellor was made perpetual. 

“Upon well-established principles we are of opinion 
that the case stated in the bill does not warrant the 
interposition of a court of equity; at least until after a 
trial at law shall have been had establishing the erec¬ 
tion complained of to be a nuisance.” 

The court then discusses the question of nuisance and 
cites authorities holding that livery stables and such like 
structures are not nuisances per se. And then the court 
proceeds (409) : 

“But it is not every diminution of the income or 
value of adjoining property, nor every species of in¬ 
jury for which an action on the case might be main¬ 
tained that will authorize the interference of a court 
of equity by injunction. In regard to private nui¬ 
sances, the jurisdiction of courts of equity, to inter¬ 
fere by way of injunction, rests upon the ground of 
preventing irreparable mischief, or of suppressing op¬ 
pression and interminable litigation; or of preventing 
multiplicity of suits. 2nd Story's Equity, Sec. 925. 
The same author lays it down, that it is not every 
case, which will furnish a right of action against a 
party for a nuisance, which will justify the interfer¬ 
ence of a court of equity to redress the injury, or to 
remove the annoyance. So a mere diminution of the 
value of property, by the nuisance, without irrepara¬ 
ble mischief, will not furnish any foundation for 
equitable relief. Id., 1 Dick., 163; 16 Ves., 342. 

In the case of Rhodes v. Dunbar, 57 Pa., 274; 98 Am. 
Dec., 221, it was held that, 


Equity will not enjoin if injury be doubtful, even¬ 
tual, or contingent. Ibid. Mere diminution in value 
of property, without irreparable mischief, is not 
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ground for equitable relief by injunction. Ibid. That 
erection of building will increase rates of insurance 
upon neighboring buildings is not ground for injunc¬ 
tion to restrain such erection. 

And this case was cited as authority together with many 
of the other cases on the brief in the case of Chambers v. 
Cramer, 54 L. R. A., 545-548, supra. 

REMEDY AT LAW. 

In addition ito the authorities cited under the previous 
head, which also hold that in such a case the plaintiffs 

would have a complete and adequate Remedy at Law for 

the diminution in value of their property, counsel beg to 
call the Court’s attention to ithe case of Planet Property 
and Financial Company v. St. Louis Ry. Company, 115 
Mo., 613, in which the bill was for an injunction 
to restrain the defendant from running its trains and oper¬ 
ating its road through a cut under the old Manchester 

road, and that it be required to fill up the said cut and con¬ 

struct its road on the surface of the old Manchester road, 
and pay the plaintiff all the damages sustained by it in 
consequence of the making of said cut. etc. It also averred 
that the defendant had no right to make the said cut and 
that the Board of Public Improvements had no right or 
power to approve the same and that it was in violation of 
the complainant’s rights and of law. It alleges that plain¬ 
tiff’s land has been greatly injured and depreciated in value 
by the construction of defendant’s railroad below the sur¬ 
face of such old Manchester road: that it has been and is 
irreparably injured by the crossing of defendant’s rail¬ 
road below the surface of said road, and that it has no 
adequate remedy at law therefor. The court say: 

“There is however an insurmountable objection to 
plaintiff’s petition and upon that ground if no other 
the demurrer was properly sustained; and that is that 
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plaintiff, admitting all of the allegations in the peti¬ 
tion to be true, has a complete and adequate remedy at 
law for the injury sustained.” 

So far as the issuing of the permit in this case is con¬ 
cerned, that is a consummated act and therefore cannot be 
enjoined, and so far as the alleged unauthorized construc¬ 
tion of the building thereunder is claimed to be a wrong, 
there would be an adequate remedy at law, for it could be 
the subject of a prosecution for a violation of the Building 
Regulations and especially an Act of Congress, entitled, 
“An Act to provide for the abatement of nuisances in the 
District of Columbia by the Commissioners of said Dis¬ 
trict, and for other purposes," approved April 14, 1906, 
and which Act constitutes Section 14 of the Building Regu¬ 
lations of the District of Columbia, Sections 1 and 2 of 
which are as follows: 

“Sec. 1. Be it enacted by the Senate and House of 
Representatives of the United States of America in 
Congress assembled. That whenever the owner of any 
real property in the District of Columbia shall fail or 
refuse, after the service of reasonable notice in the 
manner hereinafter provided, to correct any condition 
which exists on or has arisen from such property in 
violation of larw or of any regulation made by author¬ 
ity of law, with the correction of which condition 
said owner is by law or by said regulation chargeable, 
or to show cause, sufficient in the judgment of the 
Commissioners of said District, why he should not be 
required to correct such condition, then, and in that 
instance, the Commissioners of the District of Colum¬ 
bia may, and they are hereby authorized to, cause such 
condition to be corrected; assess the cost of correct¬ 
ing such condition and all expenses incident thereto 
(including the cost of publication, if any, hereinafter 
provided for) as a tax against the property on which 
such condition existed or from which such condition 
arose, as the case may be; and carry such tax on the 
regular tax rolls of said District, and collect such tax 
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in the same manner as general taxes in said District 
are collected: Provided , That the correction of any 
condition aforesaid by said Commissioners under au¬ 
thority of this section shall not reliezr the owner of 
the property on which such condition existed, or from 
which such condition arose, from criminal prosecution 
and punishment for hazing caused or allowed such un¬ 
lawful condition to arise or for having failed or re¬ 
fused to correct the same. 

“Sec. 2. That for the purpose of carrying into effect 
section one of this Act the Commissioners of the Dis¬ 
trict of Columbia and all other persons, including con¬ 
tractors and employees of contractors acting under 
their authority or by their direction, be, and they are 
hereby, authorized to enter upon and into any lands 
and tenements in said District, during all reasonable 
hours, to inspect the same and to do whatever may be 
necessary to correct, in a good and workmanlike man¬ 
ner, anv condition that exists on or has arisen from 
such lands or tenements in violation of law or of any 
regulation made by authority of law, with the correc¬ 
tion of which condition the owner of said lands or 
tenements is by law or such regulation chargeable. 
Any person who shall hinder, interfere with, or pre¬ 
vent any inspection of work authorized by this act 
shall, upon conviction thereof, be punished by a fine 
not exceeding one hundred dollars or by imprison¬ 
ment for a period not exceeding three months, or by 
both such fine and imprisonment, in the discretion of 
the court." 

Penalties. 

“Sec. 182. Any person or persons, whether as prin¬ 
cipal. agent, or employee, violating any of the provi¬ 
sions of these regulations or any amendment thereof 
for the violation of which no other penalty is pre¬ 
scribed shall, on conviction thereof in the Police 
Court, be punished by a fine of not less than one dollar 
nor more than one hundred dollars for each such vio¬ 
lation and a like fine for each day during which such 
violation has continued or may continue, to be recov¬ 
ered as other fines and oenalties are recovered." 

A 
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As is clearly apparent this act and these regulations pro¬ 
vide the means of abating such nuisances and penalties for 
a violation of such regulations. It cannot possibly be con¬ 
tended that if I attempted to erect a structure in violation 
of the Building Regulations and of law, that these regula¬ 
tions and this Act of Congress provide no remedy at law. 
In a proper case there is nothing to prevent any citizen, 
whether he be specially damaged or not, from procuring an 
information in the Police Court of this District under the 
said regulations and having the offender prosecuted there 
in the name of the District of Columbia. 

Bonaparte v. Dcnmead, 108 Md., 174. 

This could not have been done in the case of 
Griswold v. Brega, relied upon by appellant, because no 
offense had then been committed and therefore no criminal 
prosecution would lie. The sole reason for invoking the 
jurisdiction of an equity court in that case was to prevent 
the threatened and unconsummated granting of a permit in 
violation of law procured by fraud and deceit. 

That case holds that “a city and its officers may be 
enjoined at the suit of neighboring property owners from 
granting a permit to remove a wooden building into a 
block upon written consent of property owners, which con¬ 
sent was obtained by fraud and was in part revoked in wri¬ 
ting when the bill was filed.” Upon a careful reading of 
the case it will appear that the court sustained the juris¬ 
diction of the equity court to restrain the threatened issu- 
attce of the permit because it was an unconsummated vio¬ 
lation of law about to be perpetrated through fraud and 
deceit. Surely under that state of facts no remedy existed 
in a court of law. 

The court below (Mr. Justice Gould) called attention 
to the obvious distinction between the cases of Griswold v. 
Brega, 160 Ill., 490, and the case at bar, in that in the 
Griswold case the injunction was issued before the grant- 
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ing of the permit and to prevent the issuing thereof. This 
is a vital distinction because as is the well-known rule 
“courts of equity never attempt to enjoin past occurrences.” 

Disproportionate Damage. 

Even though a legal right of the complainant had been 
invaded by the erection of the building in question, where 
such erection had been brought about by an honest mistake 
in the issuing of the permits by the municipal authorities, 
and where the damage caused to the defendant bv the 
removal of such building, or the prohibition of its occu¬ 
pancy for the special purpose for which it is designed, 
would be greatly disproportioned to the injury suffered 
by the plaintiff, the plaintiff should be left to his remedy 
at law. 

The case of Mountain Copper Co. v. U. S., reported in 
142 Fed., at page 625, is an exceedingly valuable authority 
for this proposition. The learned justice who wrote the 
opinion of the Circuit Court of Appeals in that case (Ross, 

C. J.) not only goes thoroughly into the principles in¬ 
volved but quotes at length from most of the leading au¬ 
thorities cited elsewhere on this brief, and the opinion is 
therefore almost an exhaustive brief on this point. 

In the case of Hewett v. W. U. Telegraph Co. and the 

D. C., 4th Mackey, 425, Mr. Justice Merrick, delivering the 
opinion of the court in reversing the lower court and dis¬ 
solving an injunction and dismissing a bill discussed this 
phase of the question. 

The court say, page 444: 

“As I have said, and as the authorities lay down 
the rule, the court of chancery will consider all the 
circumstances and equities of the case; and where, as 
a consequence of its interference, the hardship upon 
one side would be immeasurably greater than the in- 
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juries sustained by the other, it will not inteq)ose the 
extraordinary remedy of injunction, but will leave the 
complainant to his action at law.” 

The opinion in this Hewett case is so important as 
bearing upon many features of the case at bar that counsel 
feel justified in asking the court specially to read the opin¬ 
ion in that case in full. 

In the case of Potter v. Ry. Co., 83 Mich., 285, 10 L. 

R. A., 176, the bill prayed an injunction to enjoin the con¬ 
struction of appliances for the use of electricity in oper- # 
ating a street railroad on the street in front of complain¬ 
ant’s premises and to enjoin the use of electricity for the 
operation of the road: it further averred that such con¬ 
struction and use was in pursuance of an invalid ordinance 
and that by the dangers incurred by the employment of 
electricity the premises of the complainant were rendered 
less desirable for a residence and their value was seriously 
impaired and that such use was without the authority of 
law. The court say (297) : 

“The complainant is not in a position to raise the 
question irrespective of an injury to his rights as 
owner of the property injured thereby. 

“As to the injury to the lots of complainant by 
use of electricity as a motive power no present injury 
is shown. A mere apprehension that injury may re¬ 
sult in the future is not enough to warrant the court 
in perpetually enjoining its use, if no injury can be 
said to exist which is of that character against which 
courts of equity should enjoin. Moreover, under ihe 
facts of this case the injury is so remote and the dam¬ 
ages apprehended so disproportionate to the loss which 
must be entailed upon defendant by a perpetual in¬ 
junction, that it should not be granted. It is not 
every case of injury to real estate of a permanent 
character that equity will enjoin, and the court will 
look to all the facts and circumstances and grant or 
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withhold relief as the justice or equity of the case 
may require. * * * In this case the granting of 

the injunction would cause defendant a great many 
times more loss than complainant will suffer if all his 
apprehensions prove true in the use of electricity to 
propel cars. Besides, if he has the rights claimed by 
him, he has a remedy at law for their violation and he 
should, so far as the facts are now developed, be left 
to that remedy.” 

To the same effect are the following cases: 

Lvnch v. Union Institution for Savings, 159 Mass., 
'306; 20 L. R. A., 842. 

Chartiers Coal Co. v. Mellon. 152 Pa., 286: 18 
L. R. A., 706. 

Flail v. Rood, 40 Mich., 46. 

Suttcliff v. Isaacs, 1 Pars. Eq. Cas., 494. 

Harkness v. Board of Public Works, 1 McArthur 
(D. C.). 121, 133. 

Madison v. Sulphur, etc., Co., 113 Tenn., 331 ; 83 
S. W., 658, 665. 

Laughlin, et al.. v. Pres. & Trs. of Lamasco City, 
6 Ind., 223, 228. 

Atchison v. Peterson, 1 Mont., 561, 570. 

Canal Banking Co. v. R. R., 16 N. J. Eq., 419, 439. 

Huckenstine’s Appeal, 70 Pa., 102, 108. 

Tuttle v. Church, 53 Fed., 422, 428. 

Milling Co. v. Tenn. C. I. & R. Co., 123 Fed., 811, 
813. 

Sellers v. Parvis & Williams Co., 30 Fed., 164. 

Xowak v. Baier, 77 Atl„ 1062 (N. J., 1910). 

McCarthy v. Bunker Hill Co., 164 Fed., 927, 940, 
et seq. 

Bliss v. Mining Co.. 167 Fed., 342, 365, ct seq. 

Counsel desire to call to the attention of the court also 
the opinion of Mr. Justice Barnard in the Supreme Court 
of the District of Columbia dismissing a bill for an in¬ 
junction upon final hearing in the case of Oesser, et al., 
v. Standard Oil Co. Eq. No. 17999. This case presents 
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facts and questions of law so similar, if not identical, with 
the case at bar that it will bear reading in full. 

We also wish to present for the consideration of the 
court the written opinion of Mr. Justice Gould in dismiss¬ 
ing rule to show cause upon a preliminary hearing in the 
case at bar, which is to be found in the record at page 26. 

II. 

HEARING AS IF ON DEMURRER. 

The court may of its own motion and at any stage of 
the proceedings dismiss a bill upon its appearing that 
there is a lack of equity jurisdiction, or that there is an 
adequate remedy at law. 

Parker v. Mfg. Co., 67 U. S., 545, 17 L. Ed., 333. 

McGuire v. Pensacola City Co., 105 Fed., 677. 

Fougeres v. Jones, 66 Fed., 316. 

Dumont v. Fry, 12 Fed., 21. 

Hine v. New Haven, 40 Conn., 478. 

Gage v. Schmidt, 104 Ill., 106. 

Kimball v. Walker, 30 Ill., 482. 

Dunnock v. Dunnock, 3 Md. Ch., 140. 

III. 

The matters discussed in complainant’s brief under his 
third assignment of error are necessarily covered by the 
discussion herein of his first assignment. 

For the reasons herein shown it is respectfully sub¬ 
mitted that the decree below should be affirmed. 

Respectfully submitted, 

Leon Tobriner, 

Attorney for Christian Henrich and 

Augustus P. Coppes, Trustees. 

G. Thomas Dunlop and 
Edwin Allan Swingle, 
Attorneys for the Terminal Taxicab Co. 




cc'ur?"' - cr appeals 

DISTRICT cr COLUMBIA 
f“ i Lu O 




•C U -n'r k/J.-oUv. ej u- < 
— (/ — ax/i -fc 



uri 


of |pptals, 


r 


istrict of 


OCTOBER TERM, 1912. 



No. 2445. 


HIRAM B. WEEKS. Appellant, 


V8. 

CHRISTIAN TTEURICH ET AL. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR THE APPELLEES THE COMMISSIONERS 

OF THE DISTRICT OF COLUMBIA, THE INSPECTOR 
OF BUILDINGS, AND THE ASSESSOR OF THE DIS¬ 
TRICT OF COLUMBIA. 


EDWARD H. THOMAS. 

Corporation Counsel, for said Appellees. 


Judd & Detweiler (Inc.). Printers, Washington, D. C. 












•I 


ppeals, Ijisfrtct o| molumbia. 


OCTOBER TERM, 1912. 


No. 2445. 


IIIRAM B. WEEKS, Appellant, 


V8. 

CHRISTIAN HEURICH ET AL. 


BRIEF FOR APPELLEES THE COMMISSIONERS OF 
THE DISTRICT OF COLUMBIA, THE INSPECTOR OF 
BUILDINGS, AND THE ASSESSOR OF THE DISTRICT 
OF COLUMBIA. 


ARGUMENT. 

This case presents appellant s protest against a proposed 
amendment to the Building Regulations which the Commis¬ 
sioners were asked to make and to their action in subse¬ 
quently amending the regulations so as to provide that 
business property shall he counted as consenting to the estab¬ 
lishment of an automobile garage. 

This amendment, it is believed, is unimportant in this 
case, so far. at least, as the parties who are District officials are 
concerned. The battle raged about the action of the In- 
lc 
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sj>ector of Buildings in granting a permit to locate a garage 
fronting on a public alley. But its scene has changed be¬ 
cause this permit was granted, and so were subsequent ]>er- 
inits to change the structure and install machinery under 
which the garage was located, the structure changed, and 
the machinery installed. The controversy is now whether 

%j * 

the use of the building as a garage should he continued. 
(See admission in supplemental hill, not allowed to he tiled, 
K., 00, par. Y.) In any event, the Terminal Taxicab Com¬ 
pany is entitled to an alley garage under the amendment of 
October 'I'l. 1910, and ap]>ellant’s claim is now merely 
technical. 

With this controversy the Commissioners of the District 
of Columbia, the Inspector of Buildings, and the Assessor 
at present have nothing to do, whatever may have been their 
action as governmental or administrative agents in making 
a regulation or issuing a license or in granting permits 
to locate the garage to install machinery and to change the 
structure. This brief is filed simply for the purpose of pro¬ 
tecting these officers. 


.1 I)e cree Cannot Be Entered Against the Commissioners, 
the Inspector of Buildings, or the Assessor on the Record 
Before the Court. 

The decree appealed from (R., 0*2) recites that “this 
cause coming on to he heard upon the original and amended 
hills of the complainant, the answers of the defendants, the 
complainant’s replication and the testimony taken and filed 
in behalf of and by both the complainant and defendants.” 

The appeal (R., 63) was from the decree dismissing the 
hill and brought up the whole cause. The testimony is not 
in the transcript. All questions decided to appellant’s preju¬ 
dice are brought up by an appeal in equity. 

Buckingham rs. McLean, 13 How., 150. 
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So held where the appeal asked and granted was “of this 
cause,” that is, of the whole cause as far as it had then pro¬ 
gressed. 

Central Trust Co. vs. Seasongood, 130 U. S., 482, 491. 

This court has held that where the testimony in an equity 
cause as taken is not contained in the transcript the decree 
below must be affirmed. Said the court: 

“There is here nothing on which we can hear the 
cause, except the bill or petition, the answer, and the 
decree; and inasmuch as the decree is in conformity 
with the pleadings, there is nothing left to us but to 
affirm such decree. We cannot consider the cause 
upon its merits, as developed by the testimony.” 

Wertz vs. Wertz, 20 App. I). C., 98, 108. 

“It is the duty of an appellant to file a sufficient 
transcript of the proceedings in the court below to 
enable this court to decide all questions that may be 
properly presented. This includes, in an equity 
case, all the testimony introduced on the hearing. 
Failing in this duty, the court may dismiss the ap¬ 
ical, or require, in a proper case, that the defect be 
supplied; or it may affirm the judgment or decree 
upon such insufficient transcript.” 

Newman vs. Newman, 35 App. D. C., 497, 500. 

The claim that the defendants elected to stand on their 
answers as demurrers is contrary to the record. Thev were 

C' «- 

entitled under equity rule 38 of the court below and under 
the rules of the Supreme Court of the United States to “in¬ 
sist by answer upon all matters of defense in bar of or to 
the merits of the bill of which he may be entitled to avail 
himself by a plea in bar” (1 Foster Federal Practice, sec. 
144). 
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The Permits Were Properly Issued. 

The Building Regulations (sec. 1606), before the amend¬ 
ment. required, as to alley garages, the written consent of 
the owner or owners of two-thirds of the property, not occu¬ 
pied wholly or in part for business purposes, within ninety 
(90) feet of the outline of the building or part of the build¬ 
ing to be erected or used for a public garage. 

Sufficient consents, within said ninety feet, were filed with 
the Inspector of Buildings for the establishment of a public 
garage fronting on an alley when the application of July 
2”>. 1910. was presented, and a permit for the conversion of 
building to such garage was accordingly issued on July 26, 
1910. (See permit, R., 19. and memorandum of Inspector 
of Buildings, R., 11.) 

The original bill proceeded on the protests of Mr. Roberts 
(Bill. par. XIII. R.. 4. 5), which stated “that the applica¬ 
tion for a public garage on an alley is an open and brazen 
evasion of the regulation/' in that an alley frontage could 
not l>e given to a building having a street frontage. 

The question of the sufficiency of the number of consents, 
if the regulations permitted such alley garage, was not raised 
by the original bill. 

It is believed that the ground of the protest and the 
original bill is based on an erroneous construction of the 
regulation. 

The |K*rmit was granted for an alley garage only, and no 
reason exists, it is thought, why a building having a street 
frontage could not close that frontage and obtain and use a 
frontage solely on an alley. The District officials thought 
so in giving practical application to the situation. Cer¬ 
tainly an automobile garage having an entrance in and on 
a public alley only is “fronting upon a public alley.” 

The amended bill (par. IIV 2 . R-, 30) avers that suf¬ 
ficient written consents had not been obtained on July 26. 
1910, to authorize the issuance of a pennit for the establish- 
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ment of a garage on property fronting on a public alley, and 
that the Inspector of Buildings knew of that fact. This 
allegation is denied bv the Inspector of Buildings (answer 
to amended bill, par. 11 Mi- R., 52). The Commissioners 
and the Assessor do not admit the allegation and the de¬ 
fendant and the Terminal Taxicab Company make denial. 

The whole case of appellant must fall if he fails to sustain 
this allegation, because otherwise the permit was legal and 
should have l>een issued. On the record as it now stands 
this allegation is not proved. All the presumptions in this 
matter are against appellant. It is certain that the Inspector 
of Buildings believed and decided that a sufficient number 
of written consents had been obtained. Having so decided 
in good faith, the courts will not disturb that finding, al¬ 
though if bad faith be shown or arbitrary action his ruling 
might have perhaps been reviewed by writ of certiorari. 

“Under the provision of the New Jersey statute 
that permission to construct a street railway shall not 
he granted by the city council without the consent in 
writing of the owners of at least one-half of the front¬ 
age of the property abutting on the street on which 
the railwav is to l>e constructed, the fact that an 
ordinance has been passed granting the consent of 
the municipality is prima facie evidence that the 
requisite consent of the abutters has been given. 
The city council may resort to any evidence it pleases 
to establish the fact that the consent has been given, 
and it is presumed to have ascertained the existence 
of the fact as a prerequisite to its action.” 

Mercer Countv Traction Co. vs. United New 
Jersey R. & C. Co., 64 N. J. Eq., 588.” 

Withdrawal of Consents. 

The amended bill avers (R., 31) that since July 26, 
1910, a number of owners have withdrawn their consents. 

This was attempted, the Inspector of Buildings says, and 
he also states (R., 52) : 
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“But no evidence has been presented to this de¬ 
fendant showing that the original consents of said 
persons had been obtained either bv fraud or mis- 
representation.” 

A permit issued on the faith of consents duly filed cannot, 
it would seem, he rendered invalid by subsequent with¬ 
drawal after the j>ermit has issued, whether the consent is 
conferred for a public purpose, quasi governmental, or is 
considered as a species of property. 

(See Dillon on Municipal Corp’ns, vol. ITT, Sec. 

1*23*2 and notes.) 


The Inspector of Buildings. 

The formal application for a permit to the Inspector of 
Buildings stated that its purpose was “to convert present 
buildings (Nos. 1*2*29 and 1231 20th street northwest) to 
public garage, no structural change (see Answer of In¬ 
spector of Buildings, R., 37). Under such application the 
submission of actual plans or specifications was not required 
and was unnecessary. In such cases plans and specifications 
i i i 11 ed w 1 i e n it is ascertained to what extent, if 
any. the buildings wherein the garage is to be carried on 
are to l>e changed, and the building regulations so provide. 

Section IS states that: 

“Permits are required for the location, establish¬ 
ment and maintenance of certain kinds of buildings. 

* * This applies to * * * automobile 

garages.” 


Section 18 also provides: 

*‘A permit is required to convert any building to 
other use than that for which it was originally in¬ 
tended as expressed in the application and permit 
issued for its construction or repair.” 
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Under this application to convert the building from a 
brewery to an automobile garage no work was necessary to 
l>e done on the building. The applicant desiring simply to 
change the use of this building, and, therefore, the permit 
simply authorized the applicant to convert the building to 
a public garage. This permit had nothing to do with the 
changing of the conditions of the buildings respecting their 
structure, and in fact the application stated that there w&* 
to be “no structural change”. The only condition precedent 
to the issuing of such a permit was that of obtaining the 
necessary consents. The Inspector of Buildings found that 
the necessary consents had been obtained, and it be- 
came his duty accordingly to issue the permit. A memoran¬ 
dum was made in pencil on the application to the effect that 
it was made for the purpose of determining whether or not 
a permit could be obtained and emphasizes the fact that no 
change of the building or occupation was then contem¬ 
plated, nor until plans and specifications had been passed 
in the usual way. 

The answer of the Inspector of Buildings (R., 38) states: 

“Your respondent further answering says that the 
said words in pencil, written in the said application 
for permit, to convert said building into a garage 
was ignored by him in granting said permits. The 
pencil words were written at the instance of the Act¬ 
ing Inspector of Plumbing to indicate that no 
plumbing was involved in said application, because 
if plumbing had been involved plans should then 
have been filed in order that the plumbing could be 
passed upon.” 


On the same day, July 26, 1910, permit No. 443 for the 
instalment of certain machinery in these buildings was 
issued. This permit was issued under section 160 of the 
building regulations which provides that machinery of that 
kind may be installed upon obtaining the consents of the 
owner or owners of two-thirds of the property not occupied 
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wholly or in part for business purposes within two hundred 
feet of the outline of the building. The same consents which 
permitted the establishment of a garage fronting on a pub¬ 
lic alley applied to the issuance of the permit to instal ma¬ 
chinery. Permit No. 92*2, issued on October 15, 1910, to 
the Davis Construction Company to take down a part of the 
brick building piece by piece which set on the north edge 
of part of lot eleven in the said square is not involved be¬ 
cause the hill avers (R. 5, par. 14), that this was 

“a separate and independent permit and undertaking 
on its face, and in no wise referring to the garage 
project." 

The actual j>ermit involving the change in the structure 
was not issued until October 24, 1910. The bill avers (R., 
5, 0, par. 17) that application for a new permit was made 
on October 21, and that the date of the application was 
changed in the otlice of the Inspector of Buildings to Octo¬ 
ber 24. 1910, by a rubber stamp. Record, page 39, para¬ 
graphs 17 and 18, shows that after the plans Jiad been pre¬ 
pared the application to make the necessary repairs and 
changes in the buildings was received in the otlice of the 
Inspector of Buildings on October 24, 1910. The applica¬ 
tion itself was dated October 21, 1910. It is manifest that 
in the conduct of an otlice such as this it may become im- 
portant to know when papers were received and that it is 
not unusual that papers are dated and executed a consider¬ 
able time before they are actually delivered to the Inspector 
ot Buildings, lhe answer shows that the stamp showing 
the receipt ol the paper on October 24, 1910, was inadvert¬ 
ently placed on the date of the application. Whether the 
application was received October 21, 1910, or whether it 
was received October 24, 1910, is of no importance what¬ 
ever, because the permit was not issued until the latter date, 
and at that time all the requirements of the building regu¬ 
lations in reference to plans and sj>ecifications had undoubt¬ 
edly been complied with. This permit had nothing to do 
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with the establishment or location of the garage, but dealt 
solely with the structural changes to be made in the build¬ 
ings themselves. 

The recital of the foregoing facts show's that the In¬ 
spector of Buildings properly issued the permits to convert 
the building into a garage without requiring the submission 
of plans or specifications in the first instance, and that the 
absence of plans and specifications from the original appli¬ 
cation for the location of the garage has no significance what¬ 
ever. These facts also establish that when the structural 
changes were submitted to the Inspector of Buildings he did 
not act until lie had obtained the information required by 
law which required him to grant a j>ermit. 

There was, therefore, no irregularity or departure from 
the usual method of doing business in the office of the In¬ 
spector of Buildings in the issuance of the permits in this 
case. 

The question determined by the Commissioners did not 
turn ujk)ii the permits issued in this particular ca.^e at all. 
The Commissioners were asked to exercise legislative power 
by amending the Building Regulations so as to reduce the 
percentage of consenting property owners required from 
seventy-five per centum to not more than fifty per centum 
of property owners within two hundred feet (Bill, R., 3, 
paragraph 7). The answer of the Commissioners (R., 34, 
par. 7 and 8) show’s that a request was made of the Engineer 
Commissioner on the 7th day of June, 1910, that a public 
hearing be granted with reference to the consents required 
for the establishment of public garages generally. This 
was unnecessary as a condition for the exercise of power. On 
that date, accordingly, the Engineer Commissioner made a 
motion to the Board of Commissioners that a public hearing 
l>e granted in about a week from date, at such time as may 
l>e set by the Secretary. He moved that the parties inter¬ 
ested in the subject should be notified, and stated specifically 
that it was the desire of the applicants for the hearing that 

2c 
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the number of consents should be reduced from seventy-five 
per centum to not more than fifty per centum of the pro]>erty 
lying within two hundred feet of the proposed establishment, 
and that the applicants further desired that property lying 
within the limited area already used for purposes requiring 
consents should be counted as consenting property. The 
motion concluded with the words: 

“This is an important matter and care should be 
taken that there is general knowledge of the fact 
that a hearing is to be held, in order that all those 
interested may express their views.” 

The hearing was accordingly set for June 17, 1 ( J10, at 10 
o’clock A. M., l>eing ample notice to all those j>ersons who 
might be interested of an opportunity to be heard on the 
subject. In order that all citizens interested should have 
this opportunity, the Commissioners directed their Secretary 
to direct the Major and Superintendent of Police to inform 
the residents of premises which would l>e in any way affected, 
as shown by the record at page 35, that a public hearing 
would be had in the board-room of the Commissioners at the 
District Building at the day and hour named. As will be 
seen from the record, particular care was taken to have 
service of this notice made, and it was in response to the 
notice that Mr. Ernest W. Roberts, equitable part owner 
of the property mentioned in the bill, who was and is a 
Member of the House of Representatives from the State of 
Massachusetts, by letter dated June 15, 1910, stated to the 
Commissioners that he would be unable to attend the hear¬ 
ing and protesting against any change in the Building Reg¬ 
ulations that would lessen the number of consents required 
for the establishment of public garages (see R., bottom page 
35, bottom page 44, top page 45). The answer shows that 
other protests were received; that the Board of Commis¬ 
sioners was addressed by various persons, including members 
of the bar, and by pnq>erty owners, both for and against 
the proposed change in the Building Regulations. After 
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this hearing the matter of the change of the regulations 
was referred, June 21, 1910, to the Inspector of Buildings, 
who reported against changing the Building Regulations 
in reference to the percentage of consents, but recommended 
that property used for purposes requiring consents of prop¬ 
erty owners, such as liven’ stables, engine shops, coal yards, 
bar-rooms, etc., l>e included as consenting, without requiring 
the written consent (R., near bottom page 36). In due 
course this recommendation came before Captain Markham, 
Assistant to the Engineer Commissioner, who, under date 
of July 19. 1910. returned the papers to the Engineer Com¬ 
missioner, and stated: 

“that in the interest of residents and property owners 
it is believed that the regulation requiring the con¬ 
sent of seventy-five per centum of the owners of prop¬ 
erty within two hundred feet of the proposed garage 
location should not be les«ened. It is thought, how¬ 
ever, to be only reasonable that all business property 
within the limited radius, whether requiring con¬ 
sents or not, should be assumed to be consenting 
property without written evidence thereof, and rec¬ 
ommendation is made that the regulation as to gar¬ 
age establishments be revised accordingly.” 

(R., bottom page 36.) 

This recommendation was approved July 20, 1910, by the 
Acting Engineer Commissioner, and on July 21, 1910, by 
Commissioner Johnston, constituting all of the Commis¬ 
sioners of the District of Columbia in the city (R., top page 
37). This action of the Commissioners, it will be noted, 
had nothing whatever to do with the construction of the 
regulations as they then existed, or as amended in refer¬ 
ence to any permit issued or to be issued to any person whom¬ 
soever. It was merely an official action of the Commis¬ 
sioners amending the regulations only so far as to count 
business property as consenting to the establishment of gar¬ 
ages. The protest, therefore, of Mr. Roberts against any 
change in the Building Regulations, while not wholly sue- 
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cessful, resulted in a decision against an unqualified reduc¬ 
tion of the nuinl>er of consents lower than seventy-five per 
centum within two hundred feet of property fronting on 
residence streets, except where such property was business 
property. The formal action of the Commissioners in mak¬ 
ing an order changing the Building Regulations was not 
taken until October 22, 1010 (R., 15). 

The Commissioners have a delegated power to make and 
amend which they cannot abridge. 

Goszler vx. Georgetown. 6 Wheat., 593, 598. 

It is not claimed, either in the bill or the amended bill, 
that the Building Regulations in respect to garages are un¬ 
reasonable. The objection is to the permits which have been 
issued. It is also to l>e observed that appellant’s counsel “set 
out at large a decision of this court in the case of U. S. ex 
rt f Early #•#. Richards, 35 Appeals I). C., 544. sustaining 
the power of the Commissioners to pass such regulations.” 

The Board of Public Works under the act passed Febru¬ 
ary *21. 1871 (lb Statutes, 419), were given authority to 
“make all necessary regulations respecting the construction 
of private buildings in the District of Columbia, subject to 
the supervision of the Legislative Assembly.” (See, also, 
section 79. R. S., relating to the D. C.) 

The present authority of the Commissioners of the Dis¬ 
trict of Columbia to make building regulations is much more 
comprehensive than the power conferred upon the Board 
of* Public Works. The authority of the Commissioners 
is found in the act of June 14, 1878 (20 Statutes, 131), 
which provides: 

“That the Commissioners of the District of Colum¬ 
bia be, and they hereby are, authorized and directed 
to make and enforce such rules and regulations rela¬ 
tive to the sale of coal in the District of Columbia 
as shall insure full weight to purchasers of coal. 

“Also, such building regulations for the said Dis¬ 
trict as they may deem advisable. 
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“Sec. 2. That such rules and regulations made as 
above provided shall have the same force and effect 
within the District of Columbia, as if enacted by Con¬ 
gress.’ J 

The Commissi oners Were Improperly Mode Forties to This 
Aetion, and the Fill and Amended Fill Must, in Any 
Event, he Dismissed as to Them. 

It was decided more than twenty-five years ago in the 
Strasburger case, construing the powers of the District Com¬ 
missioners to make and enforce building regulations, which 
power is the same now, that they have no function to issue 
a building permit, and that ruling has never been ques¬ 
tioned. 

Said the court: 

“By the regulations and laws governing this Dis¬ 
trict. there is no question that the only person author¬ 
ized to issue a building permit is the Inspector of 
Buildings; and he is the official to whom application 
was made by the petitioner in the first instance. The 
Commissioners have no function of that sort. It is 
equally clear that the only officer authorized to issue 
a license is the register. Here, then, is an applica¬ 
tion, by a proceeding for a mandamus, which (ex¬ 
cept where it has been changed by statute, and there 
has been no change here) is one regulated with great 
strictness at the common law, calling on this court 
to order the Commissioners to ]>erform two distinct 
acts, neither of which they have legally the power to 
j>erform.” 

U. S. ex rel. Strasburger vs. Commissioners of 
the District of Columbia, 5 Mackey, 389, 
391. See, also, U. S. ex rel. Case vs. For- 
svth, 5 Mackev, 483. 

r* 

» 

The Berry case, cited by appellant’s counsel, illustrates 
the point that the duty of issuing the permit devolved solely 
on the Building Inspector. The Building Regulations ap¬ 
plicable there prohibited the erection of the structure to the 
height proposed. Nevertheless, the Commissioners, in re- 
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spouse to two of the Commissioners, acting independently, 
apparently held, as a matter of construction of the regula¬ 
tion, that such application for height of the building to be 
allowed was within the letter and spirit of the regulation; 
and an Assistant Engineer Commissioner informed the ap¬ 
plicant that his application had l>een allowed by the Com¬ 
missioners. Afterwards the Building Inspector refused to 
issue a permit. Seemingly this action of the Commissioners 
gave Mr. Berry a perfect legal right to have a permit to 
erect his building to the height proposed by him. But it 
was not so. He had not made his application to the Build¬ 
ing Inspector for a permit. When he made that applica¬ 
tion the Building Inspector refused to grant it and he, and 
not the Commissioners, determined the right to have the 
permit in the first instance. 

The court said: 

‘‘The regulations provided that all applications for 
permission to build should be submitted, in the first 
instance, to the Inspector of Buildings, an officer 
created for that purpose, together with the plans and 
specifications.—just such an application as plaintiff 
afterwards made, when his plans and specifications 
had l>een completed. 

‘‘What the Commissioners were asked to do in the 
letters aforesaid was to interpret sec. 40 in advance, 
so that plaintiff might make his financial arrange¬ 
ments before deciding upon his building plans. As 
we have seen, the section is too plain to require in¬ 
terpretation. The action taken by the Commis¬ 
sioners was a palpable misconstruction, and amounted 
to nothing more than a virtual suspension of the 
regulation by wav of excepting plaintiff’s property 
from its operation. They are not judicial officers 
invested with the power to make interpretations of 
their regulations, upon the |>etition of parties, but 
ministerial officers invested with the power to make 
certain general regulations, and then to enforce them 
without favor. Their action, being without author¬ 
ity, the plaintiff assumed the risk of incurring ex¬ 
penses on the faith of it. 


“When his plans were ready, he submitted them 
to the Inspector of Buildings, who refused the permit 
because the proposed building was in violation of 
the regulation. As he was under the supervision of 
the Commissioners, an appeal was made to them to 
reverse his action and order the permit to issue. 
Then, for the first time regularly and legally, they 
were called upon to determine whether the proposed 
building, described in the plans and specifications, 
was within the prohibition of the regulations. They 
then arrived at a correct conclusion upon the con¬ 
ditions presented by the application, and approved 
the action of the inspector.” 

(3*2 App. Cases 1). C.*, pp. 96-105, Berry vs. 

District of Columbia.) 

It is true that the Building Inspector is under the super¬ 
vision of the Commissioners as are all other subordinate 
officials of the District government, but the action resulting 
in the issuance of a building permit must be the action of 
the Building Inspector and not that of the Commissioners. 
It might even l>e the duty of the Building Inspector to re¬ 
fuse to obey a palpably illegal direction given him by the 
Commissioners. 

The Berry case has, however, no application to the merits 
of this case. Here the permit was issued and in addition 
money was spent and contractual obligations incurred on 
the faith of the permit by the permittee while there the 
money wax spent in advance of an application for a pewit 
and no permit uvis ever issued. 

The duties of the Inspector of Buildings are defined in 
section 2 of the Building Regulations. 

The Commissioners, at one time, May 2, 1905, amended 
the building regulations by reserving power to themselves to 
grant, refuse, or modify building permits. 

The regulation provided, in part: 

“The Commissioners, however, expressly reserve to 
themselves the right and power to finally grant, re¬ 
fuse, or modify any permit applied for under these 
regulations.” 
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Tn the Kenesaw Apartment House ease, Cliief Justice Cla- 
baugh refused to recognize tlie validity of this reflation, 
and as the Building Inspector could not give a large bond 
as required, appeal was not perfected to this court. 

In V. S. ex rel. Smithson rs. Ashford (29 App. D. C., 
550). |>etitioner*s counsel in his brief argued that the order 
‘making said regulation 

“was not a building regulation, was in excess of 
authority vested in them by the law to make and 
enforce building regulations; that the Building In¬ 
spector, duly appointed and qualified, had the sole 
and lawful right and authority to issue permits to 
build in the District of Columbia; and that said 
order of said Commissioners was void and of no ef¬ 
fect in law.” 

(See Record and Brief of R. F. Leighton and William 
Henry White, attorneys for appellant.) But this court de¬ 
cided the case against the appellant and was not obliged to 
notice this point. Bo that as it may be, the Commissioners 
omitted this regulation from the regulations approved and 
in force during the |>eriod involved in this case. 

And so the regulations stand in this respect as they stood 
prior to May 2, 1905, namely, without providing any super¬ 
visory control over the action of the Building Inspector in 
issuing building permits. 

The court is not asked to pass and could not pass a build¬ 
ing regulation if it were asked to do so. There is nothing 
more that the Commissioners can be required to do. They 
cannot revoke the permit. It is not in their power to do so. 
Thev have acted, whether correctlv or incorreetlv. And 
it does not appear from any evidence that they have acted 
erroneously. The court must act in this case, it would seem, 
if at all, on the permittee and beneficiary of the permits if 
they are illegal and void. 

It is stated in the brief of appellant’s counsel that the 
amended regulation was not published until October 25, 
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1910, when it was once inserted in the Washington Post. 
It will he observed that the Commissioners had taken no 
further action after July *21. 1910, the date of the approval 
of the recommendation of the Building Inspector as ap¬ 
proved by Captain Markham until the formal passage of 
the regulation as amended on October 2*2, 1910. Communi¬ 
cations had been addressed to Commissioner Rudolph, one 
by Mrs. Roberts on October 8, 1910 (R., 10), and the other 
by Mr. Robertson October 11, 1910 (R., 11), both of which 
had been replied to relating to the issuing of a permit for 
the conversion or construction of a public garage on the 
brewery property, (see R., pps. 10. 11, 12, 18, 14, 15, 
and 10), and apparently ending in the protest of counsel 
for appellant dated October 29, 1910. 

It does not appear that any board action whatever was 
taken on the protests against the issuance of these permits, 
but it does appear that the president of the Board of Com¬ 
missioners forwarded a copy of the opinion of the cor¬ 
poration counsel to the effect that the permits having been 
issued to the permittee, who had expended money on their 
faith, the Commissioners were without power to revoke them 
(R., 13 and 14). 

Referring to the question of publication of the building 
regulations, the Strasburger case is cited to sustain the right 
of the Commissioners to change the regulation without 
notice. In that case the Commissioners, pending the con¬ 
sideration as to whether they would cancel a permit, made 
a new regulation and after they had made it notified the ap¬ 
plicant that he must comply with its terms. 

The statute does not require notice of the making of 
building regulations and notice of the amended regulation 
was published as admitted on October 25, 1910. A hearing 
having been granted (though not required) on the ques¬ 
tion of amending the garage regulation it was clearly the 
duty of the parties interested to keep themselves informed 
of the action of the public authorities in the premises. 

3c 
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The Permit* Could Not Have Been Lawfully Revoked by the 

Commissioner* in Any Event . 

If the refusal of the president of the Board of Commis¬ 
sioners to regard the protest against the issuance of the per¬ 
mit l>e taken as board action, and if it l>e assumed that the 
Bioard of Commissioners had the right to overrule the Build¬ 
ing lnsj>ector and to direct him not to issue the permits, 
still the permits could not lawfully have been revoked in this 
case on the ground stated in the opinion of the corporation 
counsel (R., 13, 14). 

The general principle is stated in the case of the United 
States v*. Arredondo, 6 Pet., 691, 729: 

‘‘It is an universal principle that, where power or 
jurisdiction is delegated to any public oHicer or tri¬ 
bunal over a subject-matter, and its exercise is con¬ 
fided to his or their discretion; the acts so done are 
binding and valid as to the subject-matter; and 
individual rights will not be distorted collaterally for 
anything done in the exercise of that discretion 
within the authority and power conferred. The only 
questions which can arise between an individual 
claiming a right under the acts done, and the public, 
or any }>erson denying its validity, are, power in the 
officer, and fraud in the party. All other questions 
are settled bv the decision made or the act done bv 

4 . • 

the tribunal or officer; whether executive (1 Cr., 
170-171), legislative (4 Wh. 423; 2 Peters, 412; 4 
Peters, 563), judicial (11 Mass., 227; 11 & & R., 
429; adopted in 2 Peters, 167, 168), or special (20 J. 
R., 739, 740; 2 Dow. P. Cas., 521), etc., unless an 
apj>eal is provided for, or other revision, by some ap¬ 
pellate or supervisory tribunal, is prescribed by law.’’ 

In Dainese vs. Cooke, 91 U. S., 580, 583-4, the court 
said: 

“If it be true that the proper officer, on examining 
the applicant’s contract, gave a permit for the erec¬ 
tion of such building as it contemplated,—and of 


this there is no denial,—the other side should make 
a clear case of departure from the permit, or danger 
to the public interests, before appellant should be 
arrested midway in the construction of the buildings, 
and have them summarily torn down, with all the 
necessary loss and expense to him of such a course.’* 

Where a license was granted by a board of health to erect 

a stable, the highest court in Massachusetts held that it could 

not be revoked bv such board in the absence of statutory 

authority. The court said: 

* • 

“Originally it mag have been improvidently issued, 
but upon l>eing informed that citizens in the vicinity 
of the defendant's premises objected to the erection 
of the building for the proposed use, it was not within 
the power of the board of health, even aftter a hear¬ 
ing, in the absence of authority conferred upon them 
by legislative sanction to deprive him of the privilege 
thev had unreservedly granted.” 

Lowell vs. Archamhault, 1 L. R. A. (N. S.), 
458, 460. 

“Where an ordinance prohibited the erection, 
without the permission of the common council, of a 
wooden building within the fire limits, and the com¬ 
mon council had by resolution given defendant per¬ 
mission to erect a wooden building within these 
limits, and he entered into contracts therefor and 
began the work and thereafter the common council 
passed a resolution rescinding the resolution permit¬ 
ting plaintiff to construct the building, it was held 
that when defendant entered upon the construction 
of the building pursuant to the permit, he acquired 
a vested right therein of which the council had no 
power to deprive him, and that an action to recover 
a penalty for a violation of the ordinance could not 
be maintained. Buffalo vs. Chadeavne, 134 N. Y., 
163.” 

In Macfarland et al. vs. P., B. & W. R. R. Co., 37 Wash¬ 
ington Law Reporter, pages 129, 132, Mr. Justice Barnard 
said: 
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“Having approved the site first selected, have they 
any authority or power of revocation, or is their 
]>ower and duty under this act of Congress, in relation 
to the site of the substation, exhausted and per¬ 
formed? 

“In the case of Wilder vs. U. S., 5 Court of Claims, 
468, the court held that a contract entered into by 
Wilder with an officer of the United States, which was 
subject to the approval of the quartermaster-general, 
could not be. after such approval, disapproved by him, 
the court holding that the discretion of the quarter¬ 
master-general, to approve or disapprove, having once 
been exercised by him, and the contract approved, 
he could not capriciously withdraw such approval, 
so as to curtail the time expressed for the duration 
of the contract. 

“A common council can not revoke an ordinance 
designating the streets in which a telegraph company 
may place their poles, when the company has con¬ 
formed to the conditions upon which the designation 
was made, and has expended money in placing said 
poles. Hudson Telephone Company vs. Jersey City. 
49 New Jersey Law, 803. 

“In the case of the Del., L. and W. R. R. Company. 
rs. The City of Buffalo, 65 Ilun., 404. the overhead 
crossing of a railroad on a street was assented to, 
subject to the approval of the city’s engineer; and 
the court held that the right to a crossing is derived 
not from the city, but from the legislature, and hav¬ 
ing Income absolute by assent, can not be revoked 
by any authority short of that by which it was con¬ 
ferred.” 

And see opinion of Mr. Justice Gould. Record, pages 27 
and 28. 

In Grand Rapids vs. Braudv. 32 L. R. A., 116, 121, in 
the absence of a charter provision authorizing revocation of 
a license, the right to revoke was said to present no difficulty 
in the determination that the right of revocation would not 
exist. 
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This court has held that the right to revoke a license 
must clearly appear or it will be held not to exist. 

U. S. ex reJ. Daly vs. Macfarland, 28 App. D. C., 
552. 

No case is presented by appellant’s counsel where a 
municipality was a party, which holds that an equity court 
will, by injunction, require a public officer who has ini provi¬ 
dently issued a permit or license to revoke the same. 

A common council cannot revoke a designation of the 
streets in which a telegraph company may place their poles, 
given under the provisions of the eighth section of “An act 
to incorporate and regulate telegraph companies” (Rev., 
1174). when the company has conformed to the condition 
upon which the designation was made, and has expended 
money in placing poles upon the designated streets. 

Hudson Telephone Co. vs. Jersev Citv, 49 N. J. L.. 

303 . 

The acceptance of the condition will constitute the con¬ 
tract when acted on by the expenditure of money. 

The Brooklvn Central R. Co. vs. The Brooklyn Citv 
R. Co., 32 Barb., 358. 

An order of the board of trustees of a municipality grant¬ 
ing a railroad company the right to lay and maintain a side 
track upon certain streets of the municipality, but contain¬ 
ing no conditions as to the time within which the work was 
to he commenced or completed, is not a mere license revocable 
at the pleasure of the board. 

After the company had acted upon the terms of the order 
and expended money in the construction of the side track 
the board could not rescind or recall the privilege it had 
granted, unless the company failed to comply with the condi¬ 
tions of the grant. 

Town of Areata vs. The Areata and Mad River R. 
Co., 92 Cal., 639. 

To the same effect Rio Grande R. R. Co. vs. Browns¬ 
ville, 45 Tex., 88. 
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The privilege of the use of the streets of a city or town, 
when granted hv ordinance, is not always a mere license 
and revocable at pleasure. If the grant is for an adequate 
consideration and is accepted by the grantee, then the ordi¬ 
nance ceases to be a mere license and becomes a valid and 
binding contract. And the same result is reached where, 
in case of a mere license, it is, prior to its revocation, acted 
upon in some substantial manner, so that to revoke it would 
l»e inequitable and unjust. 

Chicago Mun. (ias Light Co. vs. Town of Lake, 130 
Ill., 42. 

Where a parol license has been given, upon the faith 
of which money has been expended, the licensor, and those 
claiming under him with notice, will he estopped to revoke 
the license, where the license cannot he placed in statu quo. 

Campbell rs. The Indianapolis and Vincennes R. 
Co., 110 Ind., 490. 


A naked parol license to enjoy an easement over land 

is revocable hv the licensor at anv time while it remains 
• * 

executory, hut an executed parol license to use another’s 
land, granted upon a consideration, or upon the faith of 
which money has been ex]>ended, cannot t>e revoked. 

Messick vs. The Midland Railway Co., 128 Ind., 81. 


No doubt many other cases can he found which hold that 
after a license or permit has been acted upon and money 
expended on its faith it cannot he revoked, hut the time 
at disposal does not permit an extended examination. 

But if the law Ik* the other way, still neither the District 
nor its officers can Ik* held responsible and made liable for 
misconception of the extent of their powers. Judge Dillon 
says: 

“A municipal cor] >o rat ion is not liable to a private 
individual for losses caused by its having misconstrued 
the extent of its powers, and issued a license which it 
had no authority to grant. The license in the case 
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just cited from the United States Supreme Court 
was granted by the corporation, without authority 
therefor, to a person to exercise the trade of auc- 
tioner; and the plaintiff, having sustained losses from 
his fraudulent conduct, brought an action against 
the city, the injury alleged in the declaration being 
an omission by the city to take a bond, as required 
by law, and the corporation having no authority to 
require or take such bond, it was held that the action 
could not be maintained. The court observed that 
the auctioneer was not ‘the officer or agent of the 
corporation, but acted for himself, as entirely as a 
tavern-keeper or other person who carries on any 
business under a license from the corporate body.’ 
The proposition may we think, be affirmed as un¬ 
questionably sound, that the licensees of a municipal 
corporation to exercise any independent trade or 
business for their own profit are not the officers or 
agents of the corporation so as to make it impliedly 
liable, on the principle of respondeat superior, or 
otherwise, for their conduct. On similar principles, 
a municipality acts in a governmental capacity in 
revoking a license issued by it, and the municipality 
is not liable for an abuse of the power of revocation 
by its officers and agents.’* 

4 Dillon on Mun. Corp’ns, 5 ed., sec. 1630. 

The Assessor. 

The Assessor of the District of Columbia was made a 
party defendant by the amended hill (IT, 30) because the 
Terminal Taxicab Company intended to transfer its license 
to conduct an automobile garage from Thirteenth street to 
square 116, and it was sought to restrain the Terminal Taxi¬ 
cab Company from applying to the assessor for a license to 
conduct such garage in square 116 and the Assessor from 
granting such a license. 

The office of the Assessor, concerning his duty to issue 
licenses to trades and businesses, is distinct and apart from 
the right to establish or maintain a garage under a permit 
issued by the Inspector of Buildings. 





The Assessor’s license gives no right to conduct a pro- 
hibited business or a business which cannot lawfully be 
conducted without complying with some other condition 
precedent required by law. For example, a license issued by 
the Assessor to conduct a hotel (par. 18, license act July 
1. 1902) does not constitute such place a hotel having 
twenty-five rooms for guests and therefore of right entitled 
to have for itself a license to sell intoxicating liquors. 

V. S. ex rel. Washington vs. Johnson, 2 App. D. C., 
545. 


The Assessor as a license officer is the successor of the 
Register and has a function distinct from the Cominission- 
ers and the Inspector of Buildings. 

1. *S. ex rel. Strasburger v*. Commissioners, 5 Mackey, 


389, 391. 


A grant of a garage license does not make legal the estab- 
ment and maintenance of tlie garage at the location selected. 
The possession of such a license gives no right to establish 
and maintain a garage without a permit from the Inspector 
of Buildings. 

U. S. ex rel. Washington vs. Johnson, 12 App. D. C., 
545. 


The act of Congress of July 1, 1902, regulating license 
taxes under which the Assessor acts, does not undertake to 
regulate the location of garages. Their location is regulated 
by the Commissioners under the police power delegated to 
them as indicated in the Building Regulations. Congress 
has given but little discretion to the Assessor in the matter 
of issuing licenses. By paragraph 14, where vehicles using 
the streets have a fixed route, the license cannot be issued 
without the approval of the Commissioners, and likewise as 
to bill posters, under paragraph 39. By paragraph 27 be¬ 
fore the Assessor issues a license for a shooting gallery writ¬ 
ten consents of property owners must be obtained and as 


well a certificate of safety from the Inspector of Buildings. 
Massage establishments cannot obtain a license without the 
approval of the Major and Superintendent of Police, under 
paragraph 31, and likewise mediums, clairvoyants, sooth¬ 
sayers, fortune-tellers or palmists, under paragraph 3*2. 

The licensing of .automobile establishments is provided 
for by paragraph 13, as follows: 

“That proprietors or owners of establishments 
where auto vehicles of any pattern, description, or 
motor power whatsoever are kept for hire or are kept 
or stored for others, for profit or gain, shall pay a 
license tax of twenty-five dollars per annum for ten 
vehicles or less and two dollars additional for each 
vehicle in addition to ten: Provided, That nothing 
in this paragraph shall be so construed as to exempt 
the owner of any vehicle using the public stands from 
paying the additional license tax provided in para¬ 
graph eleven of this section.” 

It seems plain that the Assessor could not have refused 
to grant a license to the Terminal Taxicab Company for the 
garage, and it follows that no decree should be entered 
against him. 

The decree below as to the appellees the Commissioners, 
the Inspector of Buildings, and the Assessor should be af¬ 
firmed. 


Re^nectfullv submitted, 

EDWARD II. THOMAS, 

For said Appellees. 
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October Term, 1912. 


No. 2445. 


Hiram B. Weeks, Appellant, 
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Christian Heurich and Augustus P. Coppes, Trustees, 

et al.. Appellees 


REPLY BRIEF OF THE APPELLEES, CHRISTIAN 
HEURICH AND AUGUSTUS P. COPPES, AND 
THE TERMINAL TAXICAB COMPANY. 


In the opening and unnumbered section of appellant’s 
reply brief, he repeats the proposition made in his oral argu¬ 
ment, that if the decree below should be reversed the so- 
called admission of “the invalidity of the permits” would 
necessarily carry with it, without proof of any kind, the 
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right to an injunction, as prayed in the bill. This view 
of the matter is manifestly erroneous. The cause having 
been heard below as if on demurrer, no question upon the 
merits as determined by the facts in the case is before this 
Court. 

The Court below, as the decree shows, did not take into 
consideration the facts at all, but chose on its own motion 
hrst to settle “the right of the complainant to relief * * * 

as if on demurrer, and as assuming the invalidity of said 
permits as alleged in the complainant's bill." 

It is manifest, therefore, that no questions of fact were 
considered by the Court, and that such facts as were stated 
in complainant’s bill were taken as true for the purpose 
of hearing the cause as if heard on demurrer only. 

Had this been a law case which came here upon de¬ 
murrer, it would not for a moment be contended that the 
plaintiff, should the demurrer be overruled in this Court, 
would be entitled to a judgment upon the facts as stated 
in his declaration. 

Is the case different because it is an equity proceeding, 
where there has been no trial on the facts, but where the 
Court, upon its own motion, has expressly limited itself 
to the determination of a question of law, as if upon a de¬ 
murrer? 

Cook v. R. R. Co., 45 Mich., 453. 

Deuel v. Hawke, 2 Minn., 50. 

Anheuser-Busch v. Rond, 13 C. C. A., 665. 

Havens v. Hartford, etc., Co., 28 Conn., 69. 

Doolittle v. Branford, 59 Conn., 402. 

Hill v. Gould, 129 Mo., 106. 

Chambers v. Miller, 9 Tex., 236. 

Perry v. Rice, 10 Tex., 367. 

See also: 31 Cyc., 338. 
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The question before this Court is not one respecting or 
affecting the equities between the parties, but solely whether 
or not the complainant has stated in his bill facts which 
entitled him to be heard, or in other words whether he has 
stated a cause of action in equity for an injunction. 

Authorities, supra. 

This rule is most concisely stated in 31 Cyc., at p. 337, 
by the text writer as follows: 

“The admissions by demurrer can be used only for 
the purpose of the argument on the demurrer, and 
they arc not evidence for the party alleging the facts 
demurred to” 

It is true that all facts which are well pleaded in the 
bill are to be taken as true for the purposes of the demurrer, 
but conclusions of law drawn from those facts are not 
admitted and this Court would be quite within its rights 
if it should find, as we respectfully submit is the case, that 
the permits in question were not as matter of law invalid 
because of any facts stated in the bill. 

In the case of Columbian University v. Taylor, 25 App., 
D. C., 124. 33 W L. R., 181, this Court held that a charge 
in a bill in equity that a paragraph of a will set out in the 
bill is void for uncertainty, is a conclusion of law, which 
cannot be admitted by a demurrer, and this Court in pass¬ 
ing on the demurrer will not be bound by admissions of 
the demurrant that the devise is invalid. The Court say: 

“For the purposes of determining the errors as¬ 
signed on the order overruling the demurrer, the ap¬ 
pellants insist that they have fully admitted the in¬ 
validity of the devise as contended for by the ap¬ 
pellees. We cannot proceed upon this assumption. 
The paragraph of the will set out in the bill speaks for 



4 


itself, and the charge that it is void is a conclusion of 
law, which cannot be admitted by demurrer as would 
be an allegation of fact.” 

This rule is expressed by the author in 16 Cyc., p. 277 as 
follows: 


“By virtue of the restriction of the rule just stated 
to well pleaded facts, a demurrer does not admit an 
assertion in the nature of an argument or inference 
based on facts pleaded or that the construction of an 
instrument set out is that alleged by the pleader, or in 
general any allegations in the nature of legal conclu¬ 
sions.“ 

Dillon v. Barnard, 21 Wall., 430, 22 L. Ed., 673. 

Maest v. Hermann, 17 App.. D. C., 52 (affirmed in 
183 L\ S., 572. 22 S. Ct., 91, 46 L. Ed., 335). 

Clark v. Mutual Reserve Eund L. Assoc., 14 App., 
I). C., 154, 43 L. R. A.. 390. 

Donaldson v. Wright, 7 App., D. C., 45. 

Smith v. Reynolds, 9 App., D. C., 261. 

Dauphin v. Key, McArthur & M.. 203. 

Tennant v. Barksdale, 3 South., 80. 

The Donaldson case, above cited, is also authority by 
this Court for the proposition that “we could not remand 
the cause for the granting of an injunction to restrain a 
public official act that has already been done and accom¬ 
plished.'* 

As a matter of fact, the alleged facts upon which appel¬ 
lant relies as having been admitted by the demurrer are 
urged upon information and belief only (R., p. 4 par. 11. 
p. 5 par. 14 and 17, p. 6. par. 20, etc.) and the demurrer 
in such a case admits only that plaintiff is so informed 
and believes, and not that the fact exists. 
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16 Cyc., 278, and note 15. 

Cameron v. Abbott, 30 Ala., 416. 

Walton v. Westwood, 73 Ill., 125. 

Trimble v. Sugar Refining Co., 61 N. J. Eq., 340. 

Williams v. Presb. Soc., 1 Ohio St., 478. 

Egremont v. Cowell, 5 Beav., 620. 

According to these authorities what is to become of the 
so-called “concession’* that the permits were invalid? 

It is therefore respectfully urged that appellees are quite 
within their rights in urging the validity of such permits 
as a matter of laze conceding for the purposes of the de¬ 
murrer that the facts pleaded in the bill were true. 

I. 

With respect to paragraph numbered I of appellant’s 
reply brief, it is sufficient to call the Court’s attention to 
the fact that the apellees, Christian Heurich, Augustus P. 
Coppes and the Terminal Taxicab Company, have neither 
in their brief nor in oral argument asked an affirmance be¬ 
cause “the testimony is not in the transcript.” This propo¬ 
sition has not been advanced by the said appellees, nor is 
it relied upon by them. 


II. 

The matters discussed in paragraph numbered II of ap¬ 
pellant’s reply brief have been fully treated in appellees’ 
original brief, p. 4, etc. 

III. 

So far as the matters of injury alleged in the complain¬ 
ant’s bill are concerned, they consist of: 
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(a) Depreciation in the value of his property. 

(b) Noises and odors arising from the machines in 
the alley as they might enter and leave the garage. 

As to the former, it has been fully shown by the authori¬ 
ties on appellees' original brief that this ajnnot constitute 
such damage as would be cognizable in equity, inasmuch 
as he would have a complete and adequate remedy at law 
for damages. 

As to the latter, i. c., noises, odors, etc., in the alley, 
in violation of the Police Regulations of the District of 
Columbia, the perpetrators thereof could be prosecuted in 
the Police Court, and certainly without any stultification 
of themselves by the Commissioners or other municipal 
authorities. 

That the Police Regulations are fully adequate as a rem¬ 
edy in this respect may be at once seen from the following: 

In the first place Congress, by an Act approved January 
26, 1887, has expressly given the Commissioners of the 
District of Columbia power and authority to make regula¬ 
tions on this exact subject as may be seen by the ninth 
section of said Act of Congress, which may be found at 
p. 10 of the Police Regulations, which authorizes the Com¬ 
missioners : 

“ I o regulate or prohibit loud noises with horns, 
gongs, or other instruments, or loud cries, upon the 
streets or public places, and to prohibit the use of any 
fireworks or explosives within such portions of the 
District as they may think necessary to public safety.” 

Pursuant to this authority, the Commissioners have pro¬ 
mulgated Section 7 of Article X (p. 62) of the Police 
Regulations, which provides that: 

“Any person, whether in or upon public or private 
property, who at late and unusual hours of the night 
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disturbs the peace or quiet of any neighborhood by 
loud or unusual noises shall be fined not less than one 
dollar nor more than forty dollan 

And again Section 6 of Article XVI (p. 117) of the 
Police Regulations provides: 

“That no person shall locate, conduct or operate a 
motor vehicle of any kind whatsoever, * * * in 

or upon any street, avenue, or public highway of the 
District of Columbia, which emits from the exhaust 
or muffler of said motor vehicle any prolonged and 
dense or prolonged and offensive quantities of smoke, 
gases oi disagreeable odors. The prolonged emission 
of any dense, or offensive smoke, or gas from any 
building, stable, garage, or premises in any built-up 
section of the District of Columbia wherein any motor 
vehicle may be placed, kept or stored is hereby pro¬ 
hibited.” 

Section 7 of the same Article provides: 

“That every motor vehicle of whatsoever kind, op¬ 
erated in the District of Columbia, shall be provided 
with a muffler to be so complete in construction as to 
prevent any unnecessary, intense or prolonged noise 
in the operation or management of said motor vehicle, 
or the machinery in connection therewith, and said 
muffler shall not be cut out, or put out of operation, in 
any park, or public grounds, nor in any built-up sec¬ 
tion of the District of Columbia, nor where horses are 
present nor for the purpose of warning others of the 
approach of the motor vehicle. The operator of every 
motor vehicle in the District of Columbia shall close 
down the motor of such vehicle when the vehicle is in 
any park, or upon any public street, or public alley, and 
not in motion, provided said operator leaves his vehicle, 
and any extraordinary, intense, or prolonged noise in 
any park, or upon any public street, or public alley. 
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incident to the starting, moving or adjusting the ma¬ 
chinery of such vehicle shall be a violation of this sec¬ 
tion. Every adjustment, repair, use or operation of 
any motor vehicle on or about any building, stable, 
garage or premises in any built-up section of the Dis¬ 
trict of Columbia so as to cause, permit or allow any 
intense, extraordinary or prolonged noise to be emitted 
from any such building, stable, garage or premises, 
shall be a violation of this section.” 

As the question which has been raised with respect to 
these permits is a legal question and as all of the injury 
and damages in the bill are such as could l>e remedied at 
law, what reason is there why these questions should not 
be determined in a court of law where the defendants would 
have the right of trial by jury? 

IV. 

It is respectfully submitted that the fact that permits 
for an alley garage were issued by the building inspector 
which fact is alleged in the bill (and without any aver¬ 
ment of fraud, R., p. 31) carries with it conclusively the 
facts which he must have determined in issuing the per¬ 
mit, viz: 


1. The character of each piece of property; whether 
business or otherwise. 

2. Whether garage was on an alley or on a street. 

3. What pieces of property were affected, and the area 
thereof. 

4. Whether the owners thereof consented or not ? 

5. The ownership of each piece. 

6. The area covered by the proposed garage, and whether 
the same was the whole or a part of the building. 

7. The property used for purposes requiring consent. 

8. Whether 20th St. was a residence or a business street. 
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V. 

So far as distinctions between the case at bar and the 
cases cited and quoted on the original briefs filed in this 
cause are concerned, it is pertinent to call the Court's at¬ 
tention to the fact that with respect to the Roberts case, 
19 Ohio St., 79, chiefly relied upon by appellant, the de¬ 
fendant railroad company had no vested right in the prop¬ 
erty which it was proposing to use for its own purposes. 
In that case, the Court expressly bottomed its decree upon 
the fact that the adjacent property owners had an interest, 
a property right in the street, which right was being vio¬ 
lated without their consent. In the case at bar, the fact 
that the defendants are the owners of the property which 
they are using and that unless expressly prohibited by a 
valid law from so doing, they have a right to use the prop¬ 
erty for any lawful purpose, and that any regulation or 
attempted regulation of its use is in derogation of this 
common law right and must be strictly construed, at once 
distinguishes it from such authorities as the Ohio case. 
On the other hand, the case of Whitmore v. Brown, 102 
Me., 47, 9 L. R. A. (N. S.), 868, cited on appellees orig¬ 
inal brief cannot possibly be distinguished from the case 
at bar; is itself a thoroughly well considered authority 
and is in harmony with the well established rule. We re¬ 
spectfully submit that the reasoning in the case of Whit¬ 
more v. Brown is unanswerable and is in every particular 
applicable to the case at bar. 

I he case of Dewey Hotel v. Electric Light Company, 
17 App. D. C. 356, involved the precise question whether 
a party who sustained injury merely because of the vio¬ 
lation of a municipal regulation by irregularities in the 
issuance of a permit, which for that reason was claimed 
to be void, could maintain an action in equity for an in- 
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junction. The Court in an opinion by the late Mr. Chief 
Justice A Ivey says: 

“There is nothing apparent on the face of the permit 
to show that any of the conditions or restrictions of 
the statute had been violated, or were authorized to 
be violated, in the issuance of the permit; * * *. 

1 he act of Congress authorizing the granting of the 
permit has prescribed the penalty, and the mode and 
manner of trial and punishment, for the violation of 
any of the provisions and restrictions of the act. 

1 here is, therefore, no want of legal remedy for the 
violation of the statute. Why, then, should the juris¬ 
diction of a court of equity be invoked? It is 
doubtless true, as decided by many cases, that a court 
of equity will sometimes, under special circumstances, 
interpose to prevent the municipal authorities from 
transcending, or from making an illegal use of, their 
powers, and relieve against their unauthorized or il¬ 
legal acts. But this is on the established principle, 
that there must be some reason to justify a resort to 
the equity jurisdiction, such as the want of an ade¬ 
quate remedy at law. multiplicity of suits, irreparable 
injury, breach of trust, or the like. This general 
doctrine would seem to admit of no exception, with 
the qualification just stated; and it has been maintained 
by the highest authority. Mayor of Brooklyn v. Mes- 
erole, 26 \\ end., 132; Mooers v. Smedley, 6 John Ch., 
28; Dows v. Chicago, 11 Wall.. 108. Indeed, as said 
bv the Supreme Court of the United States, in the 
case last cited, ‘This upon principle must be the case. 
The equitable powers of the Court can only be in¬ 
voked by the presentation of a case of equitable cog¬ 
nizance. There can be no such case, at least in the 
Federal Courts, where there is a plain and adequate 
remedy at law.’ The question whether municipal and 
public corporations, are acting, or hare acted, withhi 
the limits of the authority which the laze confers upon 
them involves an examination of purely legal princiA 
pies, unmixed with equity. Therefore, in general, ai 
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court of equity has no jurisdiction to restrain, re¬ 
view, or set aside, even if irregular or illegal, the pro - 
ceedings of such corporation. This jurisdiction be¬ 
longs, except in very special cases, to the supervisory 
powers and control of the courts of common law. 2 
Dill. Munc. Corp., Sec. 907; Hunniwinkle v. George¬ 
town, 15 Wall., 547.” 

Respectfully submitted, 

Leon Tobriner, 

Attorney for Christian Henrich and 
Augustus P. Coppes, Trustees. 

G. Thomas Dunlop and 
Edwin Allan Swingle, 
Attorneys for the Terminal Taxicab 
Company. 


